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Federal Property Council 


Announcement of Designation of Chester Robert Lane 
as Executive Secretary. August 6, 1973 


The President today announced the designation of 
Chester Robert Lane, of Alexandria, Va., as Executive 
Secretary of the new Federal Property Council. 


Mr. Lane, 42, is a career civil servant and has worked 
for the Department of the Air Force, the National Aero- 
nautics and Space Administration, the Office of Economic 
Opportunity, and, since January 1973, he has been 
Assistant Director of the Cost of Living Council for 
Management. 


He was born on June 26, 1931, in French Lick, Ind. 
Mr. Lane received his A.B. degree from Indiana Univer- 
sity in 1953 and studied at Stanford University’s Gradu- 
ate School of Business on a Sloan Fellowship in 1971. 

Mr. Lane is married to the former Sue McCarty. They 
have four daughters and reside in Alexandria, Va. 


The Federal Property Council was established in the 
Executive Office of the President by Executive Order 
11724 of June 25, 1973. On that date, the President 
named Anne Armstrong, Counsellor to the President, as 
Chairman of the Council, which is charged with review- 
ing Federal real property policies and recommending to 
the President necessary modifications, and it is responsi- 
ble for continued development of the President’s Legacy 
of Parks program. Other members of the Council are 
the Director of the Office of Management and Budget; the 
Counsel to the President; the Chairman of the Council 
of Economic Advisers; the Assistant to the President for 
Legislative Affairs; the Chairman of the Council on En- 
vironmental Quality; and Counsellor to the President 
Bryce Harlow. 


Military Assistant to the President 


Announcement of Assignment of Brig. Gen. Richard L. 
Lawson, USAF. August 6, 1973 


The President today announced the assignment of Air 
Force Brig. Gen. Richard L. Lawson as Military Assist- 
ant to the President. He will succeed Air Force Brig. Gen. 
Brent Scowcroft, who is Deputy Assistant to the Presi- 
dent for National Security Affairs. 

Since February 1973, General Lawson has been Dep- 
uty Director of Operations in the office of the Deputy 
Chief of Staff of the U.S. Air Force for Plans and Opera- 
tions. He was promoted to his present rank at that time. 
In July 1971 General Lawson was assigned to Air Force 
Headquarters in the Directorate of Operations with 
duties as Chief of the Strategic Division, and in July 1972 
he was assigned as Deputy Director for Strategic Opera- 
tional Forces. 

After studying at the National War College (1968-69), 
General Lawson became Deputy Commander for Opera- 
tions for the 306th Bombardment Wing at McCoy Air 
Force Base, Fla. In February 1970 he assumed command 
of the 28th Bombardment Wing, on temporary duty in 
the western Pacific area. He returned from Southeast Asia 
with the wing in March 1970 to Ellsworth Air Force Base, 
S. Dak., and commanded the 28th Wing until June 1971. 

He was born on December 19, 1929, in Fairfield, Iowa. 
He attended the University of Iowa and graduated from 
Parsons College in 1951 with a B.S. degree. He received 
his M.P.A. from George Washington University in 1964. 
During college, he enlisted in the Iowa Army National 
Guard and was called to active duty as the 133d Infantry 
Regimental Sergeant Major at Fort Riley, Kans. He was 
commissioned as an officer in 1951 and assigned to the 
133d Aircraft Control and Warning Squadron, Alexan- 
dria, La. He entered pilot training in 1952 and held sev- 
eral flying, staff, and command assignments through 1960. 
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In 1961 he was assigned to Headquarters Strategic Air 
Command at Offut Air Force Base, Nebr., and served as 
a member of the European Force Application Team, 
Joint Strategic Target Planning Staff. In 1963 General 
Lawson entered the Air Command and Staff College at 
Maxwell Air Force Base, Ala., then returned to SAC 
Headquarters as Operations Planner in the Concepts Di- 
vision, Operations Plans Directorate. He became Chief of 
the Future Concepts Branch in February 1967. 

General Lawson is a command pilot and has flown 
more than 6,000 hours. He flew 73 combat missions in 
Southeast Asia. His military decorations include the Le- 
gion of Merit, the Soldier’s Medal, the Bronze Star 
Medal, and the Air Medal with one oak leaf cluster. 

He is married to the former Joan Graber of Fairfield, 
Iowa. They have two sons and two daughters. 


National Science Foundation 


Announcement of Intention To Nominate Lowell J. 
Paige To Be Assistant Director for Education. 
August 6, 1973 


The President today announced his intention to nomi- 
nate Lowell J. Paige, of Los Angeles, Calif., to be Assist- 
ant Director of the National Science Foundation for 
Education. He will succeed Lloyd G. Humphreys, who 
resigned effective September 10, 1971. 

Dr. Paige is dean of physical sciences and professor of 
mathematics at the University of California at Los Ange- 
les. With the exception of the 1956-57 academic year 
when he was a visiting lecturer at Yale University, he has 
been at UCLA since 1947. Dr. Paige has been dean of 
physical sciences since 1969 and professor of mathematics 
since 1962. He served as chairman of the department of 
mathematics from 1964 to 1968 and was chairman-elect 
of the Academic Senate from 1968 to 1970. 

He was born on December 10, 1919, in Wheatland, 
Wyo. Dr. Paige received his B.S. from the University of 
Wyoming in 1939, and his Ph. M. in 1940 and Ph. D. in 
1947 from the University of Wisconsin. From 1942 to 
1946, he served in the U.S. Navy. 

Dr. Paige is the author of many articles and a book on 
mathematics and is a member of the Mathematical Asso- 
ciation of America and the American Mathematical So- 
ciety. From 1963 to 1966, he was a member of the 
Advisory Committee to the Office of Naval Research. 


Federal Executive Salary Schedule 


Executive Order 11736. August 6, 1973 


AMENDING ExEcUTIVE OrpeErR No. 11708, PLacinc CEr- 
TAIN PosiTIoNsS IN LEvELS IV AND V OF THE 
EXECUTIVE SCHEDULE 


By virtue of the authority vested in me by section 5317 
of title 5 of the United States Code, as amended, Execu- 
tive Order No. 11708, dated March 23, 1973, as 
amended, is further amended as follows: 

1. Section | of that order, placing certain positions in 
level IV of the Executive Schedule, is amended— 

(a) by deleting “(2) Administrator, National Insti- 
tutes of Health, Department of Health, Education, and 
and Welfare” and inserting in lieu thereof “(2) Director, 
National Institutes of Health, Department of Health, Edu- 
cation, and Welfare” ; 

(b) by deleting “(4) Special Assistant to the Secretary 
(Congressional Relations), Treasury Department” and 
inserting in lieu thereof “‘(4) Assistant to the Secretary for 
Legislative Affairs, Treasury Department” ; 

(c) by deleting “(14) Assistant to the Secretary for 
Policy Development, Department of Commerce” and in- 
serting in lieu thereof “( 14) Deputy Under Secretary, De- 
partment of Transportation” ; and 

(d) by adding at the end thereof: 

(16) Special Prosecutor, Department of Justice. 

“(17) Associate Attorney General, Department of 
Justice. 

“(18) Commissioner General of the International Ex- 
position on the Environment, Department of Commerce.” 

2. Section 2 of that order, placing certain positions 
in level V of the Executive Schedule, is amended by add- 
ing at the end thereof “‘(8) Associate Administrator for 
Federal Management Policy, General Services Adminis- 
tration.” 

RicHarp Nixon 
The White House, 
August 6, 1973 


[Filed with the Office of the Federal Register, 
August 7, 1973] 


10 am., 
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Response to Subpoena of Recordings 
and Documents 


Brief in Opposition Filed by Attorneys for the President 
in the United States District Court for the District of 
Columbia. August 7, 1973 


In The 
Unrrep States District Court 
For The 
District oF COLUMBIA 


In Re Granp Jury Supporna Duces Tecum Issuep 
To RicHarp M. Nixon, or ANY SUBORDINATE OFfFI- 
CER, OFFICIAL, OR EMPLOYEE WitH CusTODY oR 
ContTROL OF CERTAIN DocuMENTS OR OBJECTS 


Misc. No. 47—73 


BriEF IN OPPOSITION 
STATEMENT OF THE CASE 


On July 23, 1973, at the direction of the Special 
Prosecutor, Watergate Special Prosecution Force, the 
Clerk of the United States District Court for the District 
of Columbia issued a subpoena duces tecum to Richard 
M. Nixon, or any subordinate officer whom he designates 
who has custody or control of certain documents or ob- 
jects, directing him to produce certain specified docu- 
ments oi objects as evidence before an incumbent grand 
jury. Specifically the subpoena directs the President to 
turn over to the grand jury tape recordings of meetings 
and telephone conversations between the President and 
several of his closest advisers in the period from June 20, 
1972, to April 15, 1973, as well as several memoranda 
consisting of communications between the President’s 
advisers. As noted in the Petition for an Order to Show 
Cause, “virtually all of the participants in the conversa- 
tions which are the object of the Grand Jury’s subpoena 
have already testified in one form or another about these 
conversations.” 

On July 26, 1973, the President outlined his reasons 
for refusal to comply with those portions of the subpoena 
relating to tape recordings in a letter to the Honorable 
John J. Sirica, Chief Judge of the United States District 
Court for the District of Columbia. That same letter ex- 
pressed an intention to provide voluntarily the docu- 
mentary evidence demanded by the subpoena. Also on 
July 26, 1973, the Special Prosecutor filed his verified 
Petition for an order directing Richard M. Nixon or any 
subordinate officer whom he designates to show cause 
why the specified documents or objects should not be 
produced in response to the subpoena. Pursuant to that 
Petition, this Court entered an order on July 26, 1973, 
directing Richard M. Nixon to show cause before the 
Court why the documents and objects demanded should 
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not be provided pursuant to the subpoena and setting 
the matter for hearing on August 7, 1973. 


SUMMARY OF ARGUMENT 


The present proceeding, though a well-intentioned ef- 
fort to obtain evidence for criminal prosecutions, repre- 
sents a serious threat to the nature of the Presidency as 
it was created by the Constitution, as it has been sus- 
tained for 184 years, and as it exists today. 

If the Special Prosecutor should be successful in the 
attempt to compel disclosure of recordings of Presiden- 
tial conversations, the damage to the institution of the 
Presidency will be severe and irreparable. The character 
of that office will be fundamentally altered and the total 
structure of government—dependent as it is upon a sep- 
aration of powers—will be impaired. 

The consequence of an order to disclose recordings 
or notes would be that no longer could a President speak 
in confidence with his close advisers on any subject. The 
threat of potential disclosure of any and all conversations 
would make it virtually impossible for President Nixon 
or his successors in that great office to function. Beyond 
that, a holding that the President is personally subject 
to the orders of a court would effectively destroy the 
status of the Executive Branch as an equal and coor- 
dinate element of government. 

There is no precedent that can be said to justify or 
permit such a result. On the contrary, it is clear that while 
courts and their grand juries have the power to seek evi- 
dence of all persons, including the President, the Presi- 
dent has the power and thus the privilege to withhold 
information if he concludes that disclosure would be con- 
trary to the public interest. 

The breadth of this privilege is frequently debated. 
Whatever its boundaries it must obtain with respect to a 
President’s private conversations with his advisers (as 
well as to private conversations by judges and legisla- 
tors with their advisers). These conversations reflect ad- 
visory opinions, recommendations, and deliberations that 
are an essential part of the process by which Presidential 
decisions and policies are formulated. Presidential pri- 
vacy must be protected, not for its own sake, but because 
of the paramount need for frank expression and discus- 
sion among the President and those consulted by him in 
the making of Presidential decisions. 

The privilege with regard to recordings was not waived 
by the decision of the President, in the interest of having 
the truth about Watergate come out, to permit testimony 
about portions of those conversations by persons who par- 
ticipated in them. Testimony can be limited, as recordings 
cannot, to the particular area in which privilege is not 
being claimed. Nor does the privilege vanish because there 
are claims that some of the statements made to the Presi- 
dent by others in these conversations may have been pur- 
suant to a criminal conspiracy by those other persons. 
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That others may have acted in accordance with a criminal 
design does not alter the fact that the President’s participa- 
tion in these conversations was pursuant to his Constitu- 
tional duty to see that the laws are faithfully executed and 
that he is entitled to claim executive privilege to preserve 
the confidentiality of private conversations he held in 
carrying out that duty. 

In the exercise of his discretion to claim executive 
privilege the President is answerable to the Nation but 
not to the courts. The courts, a co-equal but not a superior 
branch of government, are not free to probe the mental 
processes and the private confidences of the President and 
his advisers. To do so would be a clear violation of the 
Constitutional separation of powers. Under that doctrine 
the Judicial Branch lacks power to compel the President 
to produce information that he has determined is not 
in the public interest to disclose. 

The issue here is starkly simple: will the Presidency 
be allowed to continue to function? 


ARGUMENT 
I. Introductory Statement 


The extent to which the Executive Branch has a power 
or privilege to withhold documents or testimony from 
the other two branches of government has been correctly 
described as “‘one of the most difficult, delicate and signifi- 
cant problems arising under our system.” Rogers, Consti- 
tutional Law: The Papers of the Executive Branch, 44 
A.B.A.J. 941, 1012 (1958). There are few authoritative 
judicial decisions on the matter but this is because the 
other branches of government have respected claims of 
privilege by the Executive Branch and have recognized 
the inappropriateness of seeking resolution in the courts 
of controversies between branches of government. 

Although there have been repeated clashes between 
Presidents and Congress over the issue from 1796 on, 
there is no judicial decision whatever on controversies of 
that kind. See Soucie v. David, 448 F.2d 1067, 1071 n. 9 
(D.C. Cir. 1971). There are decisions on the privilege 
as it exists against the courts, but these decisions tend to 
be cautious, Hardin, Executive Privilege in the Federal 
Courts, 71 Yale L.J. 879 (1962), and to be resolved on 
the narrowest possible grounds. E.g., United States ex rel. 
Touhy v. Ragen, 340 U.S. 462, 467 (1951); United 
States v. Reynolds, 345 U.S. 1, 6 (1953). Though there 
is a fairly substantial literature on the question, it is more 
argumentative than authoritative. 

The question is still further clouded by the tendency 
of all those who have spoken on this question to lump 
together questions that may require separate answers. 
Thus courts and writers have not always been careful to 
distinguish between the President himself, the heads of 
departments, and subordinates within the executive de- 
partments. Nor is it always recognized that the scope of the 
privilege may be one question, who is to judge of its 


existence a second question, and whether a decision ad- 
verse to the executive could be enforced a third question. 


This case, however, does not require a sweeping analysis 
of the privilege and all of its ramifications’ Rather the 
court is faced with the narrow question of its application 
to the President of the United States in his most confi- 
dential conversations with his intimate advisers. On this 
question judicial precedents are almost nonexistent. One 
fact does stand out. No court has ever attempted to en- 
force a subpoena directed at the President of the United 
States. No President—and, for that matter, no depart- 
ment head—has ever been held in contempt for refusal 
to produce information, either to the courts or to Con- 
gress, that the President has determined must be withheld 
in the public interest. Quite commonly Presidents have 
voluntarily made available information for which a claim 
of privilege could have been made. That happens very 
often—and has happened and is happening in this case. 
But practice throughout our history shows no exception 
to the rule that the President cannot be forced to disclose 
information that he thinks it would damage the public 
interest to disclose. 

We do not question the power of the court to issue a 
subpoena to the President. In United States v. Burr, 25 
F.Cas. 30, 34, No. 14,692d (C.C.D.Va. 1807), Chief 
Justice Marshall, sitting at circuit, ruled that a subpoena 
might issue, though he immediately recognized that “dif- 
ference may exist with respect to the power to compel the 
same obedience to the process, as if it had been directed 
to a private citizen * * *.” A subsequent Attorney Gen- 
eral has ruled that a subpoena may be directed against 
the President to produce a paper, though the courts would 
be without power to enforce their process should the 
President refuse. 25 Op. Atty. Gen. 326, 330-331 (1905). 
The cautious reference to the Burr ruling in Branzburg v. 
Hayes, 408 U.S. 665, 688 n. 26 (1972), goes no further 
than to note that Chief Justice Marshall had “opined” 
that a subpoena might issue. For present purposes, we ac- 
cept that proposition. 

But the power to seek information from the Executive 
Branch does not impose on the Executive any concur- 
rent obligation to disclose that information. Rather the 
responsibility of a President to disclose information to a 
grand jury and to the courts is limited by the Constitu- 
tional doctrine of separation of powers. The classic state- 
ment of that doctrine is contained in the opinion of the 
Supreme Court in Kilbourn v. Thompson, 103 U.S. 168 
(1880), where the Court said: 

It is believed to be one of the chief points of the American 
system of written constitutional law, that all powers intrusted 
to government, whether State or national, are divided into the 
three grand departments, the executive, the legislative, and the 
judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of 
public servants, and that the perfection of the system requires 


that the lines which separate and divide these departments 
shall be broadly and clearly defined. 
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103 U.S. at 190-191. The Court continued: 


In the main, however, that instrument, the model on which 
are constructed the fundamental laws of the States, has blocked 
out with singular precision, and in bold lines, in its three pri- 
mary articles, the allotment of power to the executive, the leg- 
islative, and the judicial departments of the government. It 
also remains true, as a general rule, that the powers confided 
by the Constitution to one of the departments cannot be exer- 
cised by another. 


It may be said that these are truisms which need no repetition 
here to give them force. But while the experience of almost 
a century has in general shown a wise and commendable fore- 
bearance in each of these branches from encroachments upon 
the others, it is not to be denied that such attempts have been 
made * * *. 


103 USS. at 191. 


This concept of separation of powers, which was recog- 
nized by the Supreme Court as early as 1803 in Marbury 
v. Madison, 1 Cranch (5 U.S.) 137 (1803), caused Chief 
Justice Marshall, in the Burr case, to qualify his remarks 
about subpoenaing the President. He said: 


In no case of this kind would a court be required to proceed 
against the President as against an ordinary individual. The 
objections to such a course are so strong and so obvious that 
all must acknowledge them. 


United States v. Burr, 25 F. Cas. 187, 191-192, No. 
14,694 (C.C.D. Va. 1807). 

To insist on the doctrine of separation of powers is by 
no means to suggest that the President is above the law. 
This is not the case. The President is accountable under 
the law, but only in the manner prescribed in the Con- 
stitution. The distinction was drawn vividly by Attorney 
General Stanbery in his argument in Mississippi v. John- 
son, 4 Wall. (71 U.S.) 475, 484-485 (1867) : 


It is not upon any peculiar immunity that the individual has 
who happens to be President; upon any idea that he cannot 
do wrong; upon any idea that there is any particular sanctity 
belonging to him as an individual, as is the case with one who 
has royal blood in his veins; but it is on account of the office 
that he holds that I say the President of the United States 
is above the process of any court or the jurisdiction of any 
court to bring him to account as President. There is only one 
court or quasi court that he can be called upon to answer to 
for any dereliction of duty, for doing anything that is con- 
trary to law or failing to do anything which is according to 
law, and that is not this tribunal but one that sits in another 
chamber of this Capitol. There he can be called and tried and 
punished, but not here while he is President; and after he has 
been dealt with in that chamber and stripped of the robes of 
office, and he no longer stands as the representative of the 
government, then for any wrong he has done to any individual, 
for any murder or any crime of any sort which he has com- 
mitted as President, then and not till then can he be subjected 
to the jurisdiction of the courts. Then it is the individual they 
deal with, not the representative of the people. 


See the similar statement of position by Alexander 
Hamilton in Federalist No. 69. 

Nor is the privilege derived from the doctrine of separa- 
tion of powers one that is available only to protect the 
President, or the Executive Branch generally, from the 
other two branches of government. Each branch of gov- 
ernment has claimed, and rightly so, a privilege to do its 


own business in its own way, without coercion from other 
branches of government. No other branch of government 
can compel disclosure of what judges of a court say to 
each other when the court is in conference. No other 
branch can require disclosure of discussions about legisla- 
tive business between a Congressman and his aide. Cf. 
Gravel v. United States, 408 U.S. 606 (1972). As Judge 
Wilkey recently wrote, “the privilege against disclosure 
of the decision-making process is a tripartite privilege, be- 
cause precisely the same privilege in conducting certain 
aspects of public business exists for the legislative and 
judicial branches as well as for the executive.” Soucie v. 
David, 448 F.2d 1067, 1080 (D.C. Cir. 1971) (concur- 
ring opinion ). The Congress has always claimed a privi- 
lege for its own private papers. No court subpoena is 
complied with by the Congress or its committees without 
a vote of the house concerned to turn over the docu- 
ments. 448 F.2d at 1081-1082." The Judiciary claims 
a similar privilege against giving testimony about the 
official conduct of judges, Statement of the Judges, 14 
F.R.D. 335 (N.D.Cal 1953) ; cf. Fayerweather v. Ritch, 
195 U.S. 276, 306-307 (1904). See also the letter of 
Justice Tom C. Clark, dated November 14, 1953, refus- 
ing to respond to a subpoena to appear before the House 
Un-American Activities Committee, on the ground that 
the “complete independence of the judiciary is necessary 
to the proper administration of justice.” 


All branches of government benefit from the independ- 
ence secured to them by the Constitutional separation of 
powers. All America has benefited from the sturdy in- 
sistence of all three of the branches, over the years, on 
preserving that independence. 


* See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate adop- 
tion of a resolution permitting staff members and former staff 
members of a Senate Committee to appear and to testify in a crim- 
inal proceeding against James Hoffa but forbidding them from tak- 
ing any documents or records in the custody of the Senate and from 
testifying about information that they gained while employed by the 
Senate. In explaining the resolution to the Senate, Senator McClel- 
lan said in part: “The Senate recognizes it has certain privileges as 
a separate and distinct branch of Government, which it wishes to 
protect.” Id. at 3627. 

On July 16, 1970, counsel for Ist Lt. William L. Calley, Jr., 
moved in his court-martial proceeding for production of testimony 
concerning the My Lai incident presented to a subcommittee of the 
House Committee on Armed Services in executive session. The sub- 
committee Chairman, Rep. F. Edward Hebert, refused to make the 
testimony available, advising defense counsel on July 17, 1970, that 
Congress is “an independent branch of the Government, separate 
from and equal to the Executive and Judicial branches,” and that 
accordingly only Congress can direct the disclosure of legislative 
records. He concluded from this that the material requested by the 
defense was not within the rule of Brady v. Maryland, 373 U.S. 83 
(1963), nor subject to the requirements of 18 U.S.C. § 3500. Sub- 
sequently the military court issued a subpoena to the Clerk of the 
House of Representatives. The Speaker laid this before the House 
on November 17, 1970, 116 Cong. Rec. 37652 (1970), but to date 
the House has taken no action and given no indication that it will 
supply the information sought. 
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II. The President Has The Power to Withhold Informa- 
tion If He Deems Disclosure To Be Contrary To The 
Public Interest 


“ 


Executive privilege has been aptly described as “a 
phase of release from requirements common to private 
citizens or organizations. It is granted by custom or statute 
for the benefit of the public, not of executives who may 
happen to then hold office.” Kaiser Aluminum & Chemi- 
cal v. United States, 157 F. Supp. 939, 944 (Ct. Cl. 
1958) (per Reed, J.) It is a concept essential to the dis- 
charge of highly important executive responsibilities. Carl 
Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 318, 
324 (D.D.C. 1966). Whatever uncertainty there may be 
about the outer boundaries of executive privilege, discus- 
sions by the President in his official capacity are at the very 
heart of the concept. 

This follows logically from the President’s broad in- 
herent powers under the Constitution. These broad pow- 
ers were recognized very early in the decision in Marbury 
v. Madison, 1 Cranch (5 U.S.) 137 (1803). There Chief 
Justice Marshall, speaking for the Court, stated: 

By the Constitution of the United States, the President is in- 
vested with certain important political powers, in the exercise 
of which he is to use his own discretion, and is accountable 
only to his country in his political character, and to his own con- 
science. To aid him in the performance of these duties, he is 


authorized to appoint certain officers, who act by his authority 
and in conformity with his orders. 


In such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which Executive discre- 
tion may be used, still there exists and can exist no power to 
control that discretion. The subjects are political. They respect 
the nation, not individual rights, and being entrusted to the 
executive, the application of this remark will be perceived by 
adverting to the act of Congress for establishing the depart- 
ment of foreign affairs. This officer, as his duties were pre- 
scribed by that act, is to conform precisely to the will of the 
President. He is the mere organ by whom that will is com- 
municated. The acts of such an officer, as an officer, can never 
be examinable by the courts. 


1 Cranch at 165-166. 

This principle was restated 35 years later in Kendall v. 
United States ex. rel. Stokes, 12 Pet. (37 U.S.)524, 610 
(1838), where the Court said: 

The executive power is vested in a President; and as far as 
his powers are derived from the Constitution, he is beyond the 
reach of any other department, except in the mode prescribed 
by the Constitution through the impeaching power. 

A. Privilege against Demands by Congress. The privi- 
lege asserted here derives from the same Constitutional 
source as, and closely parallels, the executive privilege that 
has consistently and successfully been asserted in response 
to Congressional attempts to require production by the 
Executive Branch. 

This long-standing privilege of the executive to refuse 
Congressional demands does not require extended dis- 
cussion. From the administration of Washington to the 
present, Presidents have repeatedly asserted the privilege, 
and, when forced to a showdown, Congress has consist- 


ently yielded. Corwin, The President: O ffice and Powers, 
1787-1957 113 (4th rev. ed. 1957). A recent instance 
was the refusal of President Kennedy to disclose the names 
of Defense Department speech reviewers. Committee on 
Armed Services, U.S. Senate, Military Cold War Escala- 
tion and Speech Review Policies, 87th Congress, 2nd 
Sess., 338, 369-370, 508-509, 725, 730-731 and 1826 
(1962). The Senate Subcommittee, speaking through 
Senator Stennis, conceded : 

We now come face to face and are in direct conflict with 

the established doctrine of separation of powers * * *. 


I know of no case where the Court has ever made the Senate 
or the House surrender records from its files, or where the 
Executive has made the Legislative Branch surrender rec- 
ords from its files—and I do not think either one of them 
could. So the rule works three ways. Each is supreme within 
its field, and each is responsible within its field. 


Id. at 512. 

Reference to the unbroken record of successful asser- 
tions of privilege in practice is particularly significant to 
the doctrine of separation of powers. Uninterrupted usage 
continued from the early days of the Constitution is 
weighty evidence of the proper construction of any clause 
of the Constitution. 

Both officers, lawmakers and citizens naturally adjust them- 
selves to any long continued action of the Executive Depart- 
ment—on the presumption that unauthorized acts would not 
have been allowed to be so often repeated as to crystallize 
into regular practices. That presumption is not reasoning in 
a circle but the basis of a wise and quieting rule that in 
determining the meaning of the statute or the exercise of a 
power, weight should be given to the usage itself—even 


when the validity of the practice is the subject of investiga- 
tion. 


United States v. Midwest Oil Co., 236 U.S. 459, 472-473 
(1915). 

This is especially important because the doctrine of 
separation of powers is not stated in express words in the 
Constitution and because the functioning of our govern- 
ment depends largely upon limits on the power of each 
branch derived from practical adjustments based on a fair 
regard by each for the rights of the others. “Even Con- 
stitutional power, when the text is doubtful, may be estab- 
lished by usage.” Inland Waterway Corp. v. Young, 309 
U.S. 517, 525 (1940). 

B. Scope of the Privilege. It is well settled that the priv- 
ilege applies to information relating to national security. 
United States v. Reynolds, 345 U.S. 1, 10 (1953). Sim- 
ilarly, it has been applied to information relating to dip- 
lomatic affairs. New York Times v. United States, 403 
U.S. 713, 728 (1971) (Stewart, J. concurring). 

But the privilege is not confined to specific kinds of 
subject matters nor, as discussed in the next part of this 
brief, to particular kinds of communications. Reason dic- 
tates a much broader concept, that the privilege extends 
to all of the executive power vested in the President by 
Article II and that it reaches any information that the 
President determines cannot be disclosed consistent with 
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the public interest and the proper performance of his Con- 
stitutional duties. The touchstone for a broad concept is 
provided by President Washington and his cabinet, who 
concluded that “the Executive ought to communicate 
such papers as the public good would permit and ought 
to refuse those the disclosure of which would injure the 
public. Consequently were to exercise a discretion.” 1 
Ford, Writings of Thomas Jefferson 189-190 (1892). 

This broad concept of executive privilege has been 
acted upon by many subsequent Presidents and has been 
stated by many Attorneys General. Thus, Attorney Gen- 
eral Speed gave the following opinion in 1865: 


Upon principles of public policy there are some kinds of evi- 
dence which the law excludes or dispenses with. Secrets of 
state, for instance, cannot be given in evidence, and those 
who are possessed of such secrets are not required to make dis- 
closure of them. The official transactions between the heads 
of departments of the Government and their subordinate of- 
ficers are, in general, treated as “privileged communications.” 
The President of the United States, the heads of the great 
departments of the Government, and the Governors of the 
several States, it has been decided, are not bound to produce 
papers or disclose information communicated to them where, 
in their own judgment, the disclosure would, on public con- 
siderations, be inexpedient. These are familiar rules laid down 
by every author on the law of evidence. 


11 Op. Atty. Gen. 137, 142-143 (1865). In 1877 At- 
torney General Devens took the view that production 
cannot be required of correspondence between the Com- 
missioner of Internal Revenue and a United States at- 
torney if production would be prejudicial to the public 


interests, 15 Op. Atty. Gen. 378 (1877). In 1893 At- 
torney General Olney gave the opinion that it is for the 
President or head of the department having the legal 
custody of a paper, and “not for the judge presiding at 
the trial,” to determine whether “such general public 
interest forbids the production of an official record or 
paper in the courts * * *.” 20 Op. Atty. Gen. 557, 558 
(1893). In 1905 Attorney General Moody ruled that 
the head of an Executive Department may properly de- 
cline to furnish official records of the department, or to 
give testimony in a court case, “whenever in your judg- 
ment the production of such papers or the giving of such 
. testimony might prove prejudicial for any reason to the 
Government or to the public interest.” 25 Op. Atty. Gen. 
326, 331 (1905). 

An opinion in 1941 by Attorney General (later Justice ) 
Jackson was directed to investigative reports but rested on 
a broader principle: 

The courts have repeatedly held that they will not and cannot 
require the executive to produce such papers when in the 
opinion of the executive their production is contrary to the 
public interests. The courts have also held that the question 
whether the production of the papers would be against the 


public interest is one for the executive and not for the courts 
to determine. 


40 Op. Atty. Gen. 45, 49 (1941). 


President Eisenhower’s famous letter of May 17, 1954, 
directing that persons employed in the executive branch 


were not to testify before a Congressional committee on 
matters occurring within the executive branch, was sup- 
ported by a memorandum of Attorney General Brownell, 
which said in part: 


Courts have uniformly held that the President and the heads 
of departments have an uncontrolled discretion to withhold the 
information and papers in the public interest; they will not 
interfere with the exercise of that discretion, and that Con- 
gress has not the power, as one of the three great branches of 
the Government, to subject the executive branch to its will 
any more than the executive branch may impose its unrestrained 
will upon the Congress. 


100 Cong. Rec. 6621 (1954). 

More recently Assistant Attorney General (now Jus- 
tice) Rehnquist made a statement in 1971 to the Foreign 
Operations and Government Information Subcommittee 
of the House Government Operations Committee in 
which he asserted that the privilege of the President to 
withhold information “the disclosure of which he feels 
would impair the proper exercise of his constitutional 
obligations” is “firmly rooted in history and precedent.” 
Hearings before the Subcommittee on Separation of 
Powers of the Committee on the Judiciary, Executive 
Privilege: The Withholding of Information by the Execu- 
tive, U.S. Senate, 92nd Cong. Ist Sess., at 429 (1971). 
He continued: 

The President’s authority to withhold information is not an 
unbridled one, but it necessarily requires the exercise of his 


judgment as to whether or not the disclosure of particular 
matters sought would be harmful to the national interest. 


Id. at 431. 

C. Confidential Intra-Governmental Communications. 
The “public interest” standard is admittedly broad and 
defies precise definition. Nevertheless, it is clear that it 
applies to confidential intra-governmental communica- 
tions. Thus, the court in Carl Zeiss Stiftung v. V. E. B. 
Carl Zeiss, Jena, 40 F.R. D. 318 (D.D.C. 1966), aff'd on 
the opinion below 384 F. 2d 979 (D.C. Cir.), cert. denied 
389 U.S. 952 (1967) stated: 


While it is agreed that the [executive] privilege extends to all 
military and diplomatic secrets, its recognition is not con- 
fined to data qualifying as such. Whatever its boundaries as 
to other types of claims not involving state secrets, it is well 
established that the privilege obtains with respect to intra- 
governmental documents reflecting advisory opinions, recom- 
mendations and deliberations comprising part of a process 
by which governmental decisions and policies are formulated. 


40 F.R.D. at 324. The court continued: 


This privilege, as do all evidentiary privileges, effects an ad- 
justment between important but competing interests. There 
is, on the one hand, the public concern in revelations facilitat- 
ing the just resolution of legal disputes, and, on the other, 
occasional but compelling public needs for confidentiality. In 
striking the balance in favor of nondisclosure of intra-gov- 
ernmental advisory and deliberative communications, the privi- 
lege subserves a preponderating policy of frank expression and 
discussion among those upon whom rests the responsibilty 
for making the determinations that enable government to 
operate, and thus achieves an objective akin to those attained 
by other privileges more ancient and commonplace in char- 
acter. Nowhere is the public interest more vitally involved 
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than in the fidelity of the sovereign’s decision- and policy- 
making resources. 


40 F.R.D. at 324-325. 


These policy considerations are particularly compelling 
when applied to Presidential communications with his ad- 
visers. As stated by the President on July 6, 1973, in his 
letter to Senator Sam J. Ervin: 

No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the Presi- 
dent and his personal staff be able to communicate among 
themselves in complete candor, and that their tentative judg- 
ments, their exploration of alternatives, and their frank com- 
ments on issues and personalities at home and abroad remain 
confidential. 
Earlier Presidents throughout our history have taken a 
similar position. The principle was well stated by Presi- 
dent Eisenhower on July 6, 1956, in connection with the 
Dixon-Yates controversy : 
But when it comes to the conversations that take place be- 
tween any responsible official and his advisers or exchange of 
little, mere little slips, of this or that, expressing personal opin- 
ions on the most confidential basis, those are not subject to 


investigation by anybody, and if they are, will wreck the 
Government. 


There is no business that could be run if it—if there would 
be exposed every single thought that an adviser might have, 
because in the process of reaching an agreed position there is 
many, many conflicting opinions to be brought together. And 
if any commander is going to get the free, unprejudiced opin- 
ions of his subordinates, he had better protect what they have 
to say to him on a confidential basis. 
See also Kaiser Aluminum & Chemical Corp. v. United 
States, 157 F. Supp. 939, 945-946 (Ct.Cl. 1958) (per 
Reed, J.); 5 U.S.C. § 552(b) (5); Rogers, The Right to 
Know Government Business From the Viewpoint of the 
Government O fficial, 40 Marq.L.Rev. 83, 89 (1956). 
A distinguished constitutional lawyer has recently ob- 
served that refusal to disclose communications of this 
kind is not only the President’s lawful privilege 
but his duty as well, for it is a measure necessary to the pro- 
tection of the proper conduct of his office, not only by him 


but, much more importantly, by his successors for all time to 
come. 


* * * It is hard for me to see how any person of common 
sense could think that those consultative and decisional proc- 
esses that are the essence of the Presidency could be carried 
on to any good effect, if every participant spoke or wrote in 
continual awareness that at any moment any Congressional 
committee, or any prosecutor working with a grand jury, 
could at will command the production of the verbatim record 
of every word written or spoken. 
Black, Mr. Nixon, the Tapes, and Common Sense, The 
New York Times, Aug. 3, 1973, p. 31. See also the fuller 
expression of Professor Black’s view in Cong. Rec. E5320- 
E5322 (August 1, 1973). 

The wise men who wrote the Constitution of the United 
States surely would have agreed. On May 29, 1787, as 
one of their first acts at the Constitutional Convention, 
they adopted a resolution that their deliberations were to 
be kept secret. 1 Farrand, The Records of the Federal 


Convention of 1787 15 (1966 ed.). They knew that wise 
decision-making requires the kind of frank discussion for 
which confidentiality is essential. 

The unique status of Presidential papers, that they are 
the property of the President and that they often require 
the highest degree of confidentiality for many years, was 
recognized by Congress in the Presidential Libraries Act 
of 1955, Pub. L. 84-373, 69 Stat. 695 (1955), now 
codified in 44 U.S.C. §§ 2107, 2108. That statute en- 
courages Presidents to give their papers to a Presidential 
library, and provides that papers, documents, and other 
historical materials so given “are subject to restrictions as 
to their availability and use stated in writing by the donors 
or depositors * * *. The restrictions shall be respected for 
the period stated, or until revoked or terminated by the 
donors or depositors or by persons legally qualified to act 
on their behalf.” 44 U.S.C. § 2108(c) ; Nichols v. United 
States, 460 F. 2d 671 (10th Cir. 1972). The gifts of the 
papers of Presidents Kennedy and Johnson, for example, 
both provide that “materials containing statements made 
by or to” the President “in confidence” are to be held 
under seal and not revealed to anyone except the donors 
or archival personnel until “the passage of time or other 
circumstances no longer require such materials being kept 
under restriction.” Agreement of Feb. 25, 1965 between 
Mrs. Jacqueline B. Kennedy and the United States; Let- 
ter of Aug. 13, 1965, from President Lyndon B. Johnson 
to the Administrator of General Services.’ 

These reasons apply with special force when recordings 
of Presidential conversations are sought. Recordings are 
the raw material of life. By their very nature they contain 
spontaneous, informal, tentative, and frequently pungent 
comments on a variety of subjects inextricably intertwined 
into one conversation. Disclosure of information allegedly 
relevant to this inquiry would mean disclosure as well as 
other information of a highly confidential nature relating 
to a wide range of matters not relevant to this inquiry. 
Some of these matters deal with sensitive issues of na- 
tional security. Others go to the exercise by the President 
of his Constitutional duties on matters other than Water- 
gate. The nature of informal, private conversations is 
such that it is not practicable to separate what is arguably 
relevant from what is clearly irrelevant. Once the totality 
of the confidential nature of the recordings is destroyed, 
no person could ever be assured that his own frank and 
candid comments to the President would not eventually 
be made public. Nor should this Court be misled by the 
seemingly modest request to hear recordings of a few 


.* The letter from President Johnson specifically prohibits dis- 
closure to “public officials.” It states, as the reason for these restric- 
tions, that “the President of the United States is the recipient of 
many confidences from others, and * * * the inviolability of such 
confidence is essential to the functioning of the constitutional office 
of the Presidency * * *.” In both respects this is identical with 
what President Eisenhower said in giving his papers to the United 
States. Letter of April 13, 1960, from President Dwight D. Eisen- 
hower to the Administrator of General Services. 
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conversations. These conversations could not be properly 
understood without listening also to many other conversa- 
tions, and once the principle were established that the 
most confidential records of the Presidency can be ordered 
produced for a grand jury, the present subpoena would 
be only the first installment of requests for many more of 
the President’s most confidential conversations. No gov- 
ernment can function if its internal operations are to be 
subject to that kind of open scrutiny. 
This point is recognized by even those who take a 
hostile view of executive privilege. Fifteen years ago Rep- 
resentative Meader made a slashing attack on what he 
called “a non-existent, imaginary so-called Executive 
privilege.” 104 Cong. Rec. 3853 (1958). After stating 
his argument against executive privilege generally, how- 
ever, he said: “The foregoing reasoning, of course, does 
not apply to the important constitutional powers of the 
President, his power to execute the laws, his powers as 
Commander-in-Chief of the Armed Forces, and his power 
to conduct diplomatic relations.” Id. at 3851. A leading 
contemporary critic of executive privilege is Professor 
Raoul Berger, who has written a 156-page article setting 
out his controversial views on the limited scope of the 
privilege. He recognizes very clearly, however, that dis- 
cussions between the President and his close advisers 
stand on a very different footing from the more usual 
kinds of claim of executive privilege to which he is so 
strongly opposed. 
President Jackson’s refusal to reveal a statement he made to 
his Cabinet is a remote analogy, because such confidential com- 
munications—what Marshall labelled “secrets of the cabinet”— 
are poles apart from an unlimited discretion to withhold any 
document or communications between the several million 
subordinate employees in the interest of “administrative 
efficiency.” 

Berger, Executive Privilege v. Congressional Inquiry, 12 

UCLA L. Rev. 1043, 1289-1290 (1965) (emphasis in 

original). Again at 1331' he says: 
“Judicial deliberations” are better compared to conferences 
between the President and a Cabinet member, for which a 
privilege was recognized in Marbury v. Madison or Presidential 
communications with other high military or civil officers, which 
at least one congressional committee recognized. But it is far- 
fetched to compare the conferences of two lowly subordinates, 
or of subordinate with a lower echelon chief, with consultation 
between a judge and his immediate aide or the President with 
a department head. 

D. Privilege Not Waived. It seems to be suggested in 
paragraph 9 of the Petition for an Order to Show Cause 
that any claim of executive privilege has been waived with 
regard to this investigation by the grand jury. This sug- 
gestion will not withstand analysis, In his statement of 
May 22nd, appended to and referred to in the Petition, 
the President said that “executive privilege will not be 
invoked as to any testimony concerning possible criminal 
conduct or discussions of possible criminal conduct, in the 
matters presently under investigation, including the 
Watergate affair and the alleged cover-up.” It is one thing 


to permit testimony on a specific subject, for testimony 
can be confined to information that relates to that par- 
ticular subject and can avoid reaching extraneous mate- 
rial, the disclosure of which is contrary to the public inter- 
est. With these recordings, as has been indicated, that is 
not possible. 

Indeed, the short answer to any claim of waiver with 
regard to the materials now sought may be found in 
United States v. Reynolds, 345 U.S. 1 (1953). In that 
case the United States refused to produce an Air Force 
investigation report of an airplane crash as well as written 
statements by the survivors of the crash. It offered to al- 
low the survivors to give depositions and to testify as to 
all matters except those of a “classified nature.” The Su- 
preme Court sustained the claim of privilege with regard 
to the documents sought. The offer to allow the witnesses 
to testify, far from being a waiver of privilege as to the 
documents, was expressly relied on by the Supreme Court 
as a reason for upholding the claim of privilege. 345 U.S. 
at 11. 

To apply a waiver notion to executive privilege would 
be self-defeating, for a President then could not disclose 
any information without risk that this might be con- 
strued as a waiver with regard to other information that, 
in the public interest, he feels cannot be disclosed. The 
practice under which Presidents volunteer a great deal 
of information, because it is in the public interest to do 
so, would come to an end if the President thus jeopard- 
ized the confidentiality of things that cannot be 
disclosed. 

Nor is there any waiver because the President has per- 
mitted a few of these tapes to be heard by a very 
few people. Whenever the President has confidential infor- 
mation, he is free to disclose it to those persons, in and out 
of government, in whom he has confidence and from 
whom he seeks advice. 

E. Charges of Criminal Conduct. Executive privilege 
does not vanish because the grand jury is looking into 
charges of criminal conduct. No case so holds. There is 
no body of practice to this effect. Many of the celebrated 
instances in the past in which Presidents have refused to 
produce information in their custody have involved 
charges of criminal misconduct. It is true that the instances 
in the past have been refusals to give the material to Con- 
gress, but the Presidential privilege to withhold confiden- 
tial information where the public interest so requires stems 
from the Constitutional separation of powers. There is 
nothing in Constitutional theory to suggest that the Chief 
Executive is separate from the Legislative Branch but 
inferior to the Judicial Branch. Only last year in Branz- 
burg v. Hayes, 408 U.S. 665 (1972), the Supreme Court, 
in recognizing that ordinarily a grand jury has the right 
to every man’s evidence, immediately qualified that by 
adding “except for those persons protected by a consti- 
tutional, common-law, or statutory privilege.” 408 U.S. 
at 688. 
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than in the fidelity of the sovereign’s decision- and policy- 
making resources. 


40 F.R.D. at 324-325. 


These policy considerations are particularly compelling 
when applied to Presidential communications with his ad- 
visers. As stated by the President on July 6, 1973, in his 
letter to Senator Sam J. Ervin: 


No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the Presi- 
dent and his personal staff be able to communicate among 
themselves in complete candor, and that their tentative judg- 
ments, their exploration of alternatives, and their frank com- 
ments on issues and personalities at home and abroad remain 
confidential. 


Earlier Presidents throughout our history have taken a 
similar position. The principle was well stated by Presi- 
dent Eisenhower on July 6, 1956, in connection with the 
Dixon-Yates controversy : 


But when it comes to the conversations that take place be- 
tween any responsible official and his advisers or exchange of 
little, mere little slips, of this or that, expressing personal opin- 
ions on the most confidential basis, those are not subject to 
investigation by anybody, and if they are, will wreck the 
Government. 


There is no business that could be run if it—if there would 
be exposed every single thought that an adviser might have, 
because in the process of reaching an agreed position there is 
many, many conflicting opinions to be brought together. And 
if any commander is going to get the free, unprejudiced opin- 
ions of his subordinates, he had better protect what they have 
to say to him on a confidential basis. 


See also Kaiser Aluminum & Chemical Corp. v. United 


States, 157 F. Supp. 939, 945-946 (Ct.Cl. 1958) (per 
Reed, J.) ; 5 U.S.C. § 552(b) (5); Rogers, The Right to 
Know Government Business From the Viewpoint of the 
Government O fficial, 40 Marq.L.Rev. 83, 89 (1956). 

A distinguished constitutional lawyer has recently ob- 
served that refusal to disclose communications of this 
kind is not only the President’s lawful privilege 


but his duty as well, for it is a measure necessary to the pro- 
tection of the proper conduct of his office, not only by him 


but, much more importantly, by his successors for all time to 
come. 


* * * Tt is hard for me to see how any person of common 
sense could think that those consultative and decisional proc- 
esses that are the essence of the Presidency could be carried 
on to any good effect, if every participant spoke or wrote in 
continual awareness that at any moment any Congressional 
committee, or any prosecutor working with a grand jury, 
could at will command the production of the verbatim record 
of every word written or spoken. 
Black, Mr. Nixon, the Tapes, and Common Sense, The 
New York Times, Aug. 3, 1973, p. 31. See also the fuller 
expression of Professor Black’s view in Cong. Rec. E5320- 
E5322 (August 1, 1973). 

The wise men who wrote the Constitution of the United 
States surely would have agreed. On May 29, 1787, as 
one of their first acts at the Constitutional Convention, 
they adopted a resolution that their deliberations were to 
be kept secret. 1 Farrand, The Records of the Federal 


Convention of 1787 15 (1966 ed.). They knew that wise 
decision-making requires the kind of frank discussion for 
which confidentiality is essential. 

The unique status of Presidential papers, that they are 
the property of the President and that they often require 
the highest degree of confidentiality for many years, was 
recognized by Congress in the Presidential Libraries Act 
of 1955, Pub. L. 84-373, 69 Stat. 695 (1955), now 
codified in 44 U.S.C. §§ 2107, 2108. That statute en- 
courages Presidents to give their papers to a Presidential 
library, and provides that papers, documents, and other 
historical materials so given “‘are subject to restrictions as 
to their availability and use stated in writing by the donors 
or depositors * * *. The restrictions shall be respected for 
the period stated, or until revoked or terminated by the 
donors or depositors or by persons legally qualified to act 
on their behalf.” 44 U.S.C. § 2108(c) ; Nichols v. United 
States, 460 F. 2d 671 (10th Cir. 1972). The gifts of the 
papers of Presidents Kennedy and Johnson, for example, 
both provide that “materials containing statements made 
by or to” the President “in confidence” are to be held 
under seal and not revealed to anyone except the donors 
or archival personnel until “the passage of time or other 
circumstances no longer require such materials being kept 
under restriction.” Agreement of Feb. 25, 1965 between 
Mrs. Jacqueline B. Kennedy and the United States; Let- 
ter of Aug. 13, 1965, from President Lyndon B. Johnson 
to the Administrator of General Services.” 

These reasons apply with special force when recordings 
of Presidential conversations are sought. Recordings are 
the raw material of life. By their very nature they contain 
spontaneous, informal, tentative, and frequently pungent 
comments on a variety of subjects inextricably intertwined 
into one conversation. Disclosure of information allegedly 
relevant to this inquiry would mean disclosure as well as 
other information of a highly confidential nature relating 
to a wide range of matters not relevant to this inquiry. 
Some of these matters deal with sensitive issues of na- 
tional security. Others go to the exercise by the President 
of his Constitutional duties on matters other than Water- 
gate. The nature of informal, private conversations is 
such that it is not practicable to separate what is arguably 
relevant from what is clearly irrelevant. Once the totality 
of the confidential nature of the recordings is destroyed, 
no person could ever be assured that his own frank and 
candid comments to the President would not eventually 
be made public. Nor should this Court be misled by the 
seemingly modest request to hear recordings of a few 


.* The letter from President Johnson specifically prohibits dis- 
closure to “public officials.” It states, as the reason for these restric- 
tions, that “the President of the United States is the recipient of 
many confidences from others, and * * * the inviolability of such 
confidence is essential to the functioning of the constitutional office 
of the Presidency * * *.” In both respects this is identical with 
what President Eisenhower said in giving his papers to the United 
States. Letter of April 13, 1960, from President Dwight D. Eisen- 
hower to the Administrator of General Services. 
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conversations. These conversations could not be properly 
understood without listening also to many other conversa- 
tions, and once the principle were established that the 
most confidential records of the Presidency can be ordered 
produced for a grand jury, the present subpoena would 
be only the first installment of requests for many more of 
the President’s most confidential conversations. No gov- 
ernment can function if its internal operations are to be 
subject to that kind of open scrutiny. 


This point is recognized by even those who take a 
hostile view of executive privilege. Fifteen years ago Rep- 
resentative Meader made a slashing attack on what he 
called “a non-existent, imaginary so-called Executive 
privilege.” 104 Cong. Rec. 3853 (1958). After stating 
his argument against executive privilege generally, how- 
ever, he said: “The foregoing reasoning, of course, does 
not apply to the important constitutional powers of the 
President, his power to execute the laws, his powers as 
Commander-in-Chief of the Armed Forces, and his power 
to conduct diplomatic relations.” Jd. at 3851. A leading 
contemporary critic of executive privilege is Professor 
Raoul Berger, who has written a 156-page article setting 
out his controversial views on the limited scope of the 
privilege. He recognizes very clearly, however, that dis- 
cussions between the President and his close advisers 
stand on a very different footing from the more usual 
kinds of claim of executive privilege to which he is so 
strongly opposed. 

President Jackson’s refusal to reveal a statement he made to 
his Cabinet is a remote analogy, because such confidential com- 
munications—what Marshall labelled “secrets of the cabinet”— 
are poles apart from an unlimited discretion to withhold any 


document or communications between the several million 
subordinate employees in the interest of “administrative 


efficiency.” 
Berger, Executive Privilege v. Congressional Inquiry, 12 
UCLA L. Rev. 1043, 1289-1290 (1965) (emphasis in 
original) . Again at 1331' he says: 
“Judicial deliberations” are better compared to conferences 
between the President and a Cabinet member, for which a 
privilege was recognized in Marbury v. Madison or Presidential 
communications with other high military or civil officers, which 
at least one congressional committee recognized. But it is far- 
fetched to compare the conferences of two lowly subordinates, 
or of subordinate with a lower echelon chief, with consultation 
between a judge and his immediate aide or the President with 
a department head. 

D. Privilege Not Waived. It seems to be suggested in 
paragraph 9 of the Petition for an Order to Show Cause 
that any claim of executive privilege has been waived with 
regard to this investigation by the grand jury. This sug- 
gestion will not withstand analysis, In his statement of 
May 22nd, appended to and referred to in the Petition, 
the President said that “executive privilege will not be 
invoked as to any testimony concerning possible criminal 
conduct or discussions of possible criminal conduct, in the 
matters presently under investigation, including the 
Watergate affair and the alleged cover-up.” It is one thing 
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to permit testimony on a specific subject, for testimony 
can be confined to information that relates to that par- 
ticular subject and can avoid reaching extraneous mate- 
rial, the disclosure of which is contrary to the public inter- 
est. With these recordings, as has been indicated, that is 
not possible. 

Indeed, the short answer to any claim of waiver with 
regard to the materials now sought may be found in 
United States v. Reynolds, 345 U.S. 1 (1953). In that 
case the United States refused to produce an Air Force 
investigation report of an airplane crash as well as written 
statements by the survivors of the crash. It offered to al- 
low the survivors to give depositions and to testify as to 
all matters except those of a “classified nature.” The Su- 
preme Court sustained the claim of privilege with regard 
to the documents sought. The offer to allow the witnesses 
to testify, far from being a waiver of privilege as to the 
documents, was expressly relied on by the Supreme Court 
as a reason for upholding the claim of privilege. 345 U.S. 
at 11. 

To apply a waiver notion to executive privilege would 
be self-defeating, for a President then could not disclose 
any information without risk that this might be con- 
strued as a waiver with regard to other information that, 
in the public interest, he feels cannot be disclosed. The 
practice under which Presidents volunteer a great deal 
of information, because it is in the public interest to do 
so, would come to an end if the President thus jeopard- 
ized the confidentiality of things that cannot be 
disclosed. 

Nor is there any waiver because the President has per- 
mitted a few of these tapes to be heard by a very 
few people. Whenever the President has confidential infor- 
mation, he is free to disclose it to those persons, in and out 
of government, in whom he has confidence and from 
whom he seeks advice. 

E. Charges of Criminal Conduct. Executive privilege 
does not vanish because the grand jury is looking into 
charges of criminal conduct. No case so holds. There is 
no body of practice to this effect. Many of the celebrated 
instances in the past in which Presidents have refused to 
produce information in their custody have involved 
charges of criminal misconduct. It is true that the instances 
in the past have been refusals to give the material to Con- 
gress, but the Presidential privilege to withhold confiden- 
tial information where the public interest so requires stems 
from the Constitutional separation of powers. There is 
nothing in Constitutional theory to suggest that the Chief 
Executive is separate from the Legislative Branch but 
inferior to the Judicial Branch. Only last year in Branz- 
burg v. Hayes, 408 U.S. 665 (1972), the Supreme Court, 
in recognizing that ordinarily a grand jury has the right 
to every man’s evidence, immediately qualified that by 
adding “except for those persons protected by a consti- 
tutional, common-law, or statutory privilege.” 408 U.S. 
at 688. 
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In this connection it is worth quoting in part what the 
Special Prosecutor said in his letter of July 18, 1973, to 
J. Fred Buzhardt, Esq., in support of his request for the 
tapes that are now the object of a subpoena. 

First, the request is part of an investigation into serious criminal 
misconduct—the obstruction of justice. The tapes are material 
and important evidence—quite apart from anything they show 
about the involvement or non-involvement of the President— 
because the conversations recorded in all probability deal with 
the activities of other persons under investigation. Indeed, it is 
not implausible to suppose that the reports to the President on 
these occasions may themselves have been made pursuant to a 
conspiracy and as part of a cover-up. 

In that passage the Special Prosecutor quite properly 
bases his request on his claimed need for the tapes “quite 
apart from anything they show about the involvement or 
no: -involvement of the President.” If there were any ques- 
tion of Presidential involvement in the crimes the Special 
Prosecutor is investigating—and the President’s state- 
ments have categorically denied any such involvement— 
this would not be within the jurisdiction of this Court, 
the Special Prosecutor, or the grand jury. The President 
of the United States is, as we have pointed out in the 
Introductory Statement, not above the law. He is liable 
to prosecution and punishment in the ordinary course of 
law for crimes he has committed but only after he has been 
impeached, convicted, and removed from office. U.S. 
Const., art. I, §3; Federalist No. 69 (Hamilton) ; 
Kendall v. United States ex rel. Stokes, 12 Pet. (37 U.S.) 
524,610 (1838). 

It may well be, as the Special Prosecutor suggests, that 
statements made by other persons to the President at the 
meetings for which the recordings have been subpoenaed 
were made by them pursuant to a conspiracy to obstruct 
justice. Executive privilege cannot be claimed to shield 
executive officers from prosecution for crime. Gravel v. 
United States, 408 U.S. 606, 627 (1972). Similarly, it 
can “never be justified as a means of covering mistakes, 
avoiding embarrassment, or for political, personal or 
pecuniary reasons.” Rogers, Constitutional Law: The 
Papers of the Executive Branch, 44 A.B.A.J. 941 (1958). 
It is precisely with these considerations in mind that the 
President has not asserted executive privilege with regard 
to testimony about possible criminal conduct or discus- 
sions of possible criminal conduct. 

But although remarks made by others in conversa- 
tions with the President may arguably be part of a crim- 
inal plan on their part, the President’s participation in 
these conversations was in accordance with his Constitu- 
tional duty to see that the laws are faithfully executed. It 
is the President, not those who may be subject to indict- 
ment by this grand jury, who is claiming executive priv- 
ilege. He is doing so, not to protect those others, but to 
protect the right of himself and his successors to pre- 
serve the confidentiality of discussions in which they par- 
ticipate in the course of their Constitutional duties, and 
thus ultimately to protect the right of the American peo- 


ple to informed and vigorous leadership from their Presi- 
dent of a sort for which confidentiality is an essential 
prerequisite. 

Executive privilege would be meaningless if it were to 
give way whenever there is reason to suspect that disclo- 
sure might reveal criminal acts. It is possible to conceive 
of circumstances in which discussions of sensitive foreign 
affairs matters or of the most highly classified military 
secrets might include remarks that would arguably show 
criminal conduct by a Presidential adviser. It is unthink- 
able that discussions of that kind could be produced to a 
grand jury, a petit jury, or to the public, even though the 
alternative may be to make a successful prosecution im- 
possible. But it is not only in the realm of national security 
that it must be for the President to decide what the public 
interest permits to be disclosed. It is just as important that 
the President be able to talk frankly with his advisers 
about domestic issues as about military or foreign af- 
fairs. Any other view would fragment the executive power 
vested in him and would assume that some of his Con- 
stitutional responsibilities are more important than 
others. He—and he alone—must weigh the interest in 
prosecuting a wrongdoer against the interest in keeping 
all Presidential conversations confidential. 

That choices of this kind must be made is so well 
accepted that it is surprising that there should be an 
argument to the contrary. In many contexts in the crimi- 
nal law the United States will be told that it should make 
available information in its possession. In these situations, 


however, the United States is given a choice. Either it 
must produce the needed information—whether it be a 
Jencks Act statement, the name of an informer, or infor- 
mation on electronic surveillance—or suffer the conse- 
quences to the prosecution, which may well include its 
dismissal. 


The burden is the Government’s, not to be shifted to the trial 
judge, to decide whether the public prejudice of allowing the 
crime to go unpunished is greater than that attendant upon 
the possible disclosure of state secrets and other confidential 
information in the Government’s possession. 


Jencks v. United States, 353 U.S. 657, 672 (1957). Ac- 
cord: Roviaro v. United States, 353 U.S. 53, 60-61 
(1957); Alderman v. United States, 394 U.S. 165, 184 
(1969) ; 18 U.S.C. § 3500 (d). 

It is not the President’s view that refusal to produce 
these tapes will defeat prosecution of any who have be- 
trayed his confidence by committing crimes. It is his ex- 
pectation that the other evidence available to the Special 
Prosecutor, together with testimony from witnesses with 
regard to whom the President has not claimed executive 
privilege and documentary evidence that the President 
has been and will be making available to the Special Prose- 
cutor, will suffice to convict any lawbreakers. But the 
President has concluded that even if he should be mis- 
taken about this in some particular case, the public inter- 
est in a conviction, important though it is, must yield to 
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the public interest in preserving the confidentiality of the 
President’s office. 

That is a decision that only the President can make. 
It is not for the trial judge. Indeed, in the passage just 
quoted from the Jencks case the Supreme Court stated 
explicitly that the burden of that choice is “not to be 
shifted to the trial judge.” It is not a choice for the prose- 
cutor. In the ordinary case it is a choice that would have 
to be made by senior government officials. When Presi- 
dential papers are involved, it is a choice that must be 
made by the President himself. 

The President has concluded that it would be detri- 
mental to the public interest to make available to the 
Special Prosecutor and the grand jury the recordings 
sought as item | of the subpoena. That decision by the 
President is in itself sufficient cause for this Court to 
proceed no further to seek to compel production of those 
records. 


III. This Court Lacks the Power To Compel Production 
of the Recordings 


There is no case in which the courts have actually com- 
pelled the executive to disclose information when the exec- 
utive thinks it would be detrimental to the public interest 
to do so, nor is there any case in which the courts have 
undertaken to hold the President or a department head in 
contempt for failure to make a disclosure. Admittedly, 
some courts have claimed the power to decide for them- 
selves whether executive privilege has been appropriately 
claimed and to weigh for themselves whether the harm to 
the national interest from disclosure is outweighed by the 
need of litigants for the information, but no court has 
compelled production of the information itself if the Exec- 
utive Branch disagrees with the court’s ruling on that 
issue. Other sanctions may be imposed. Production of 
executive documents cannot be required. 

Although it was a civil case, United States v. Reynolds, 
345 U.S. 1 (1953), is instructive. That was a suit under 
the Tort Claims Act for the death of three civilians in the 
crash of a B~29 while it was testing secret electronic equip- 
ment. The United States, through the Secretary of the 
Air Force, made a formal claim of privilege against being 
required to produce during discovery the Air Force’s 
official accident investigation report and the statements 
of surviving crew members. The United States asserted 
that the aircraft in question was engaged in a highly se- 
cret mission of the Air Force, and thus invoked the execu- 
tive privilege for military secrets, which, as the Supreme 
Court said, is recognized “by the most outspoken critics 
of governmental claims to privilege.” 345 U.S. at 7. 

Although the Court in Reynolds was unwilling to hold 
that a claim that military secrets would otherwise be re- 
vealed is conclusive on the courts, 345 U.S. at 9-10, it 
outlined the balancing process that must be followed be- 
fore a court should call for production or even call for in 


camera inspection. If, from all the circumstances of the 
case, the claim of privilege is sufficiently strong, “the 
court should not jeopardize the security which the priv- 
ilege is meant to protect by insisting upon an examina- 
tion of the evidence, even by the judge alone, in 
chambers.” 345 U.S. at 10. In considering the claim of 
privilege, there must be a balancing of the litigant’s need 
for the information against the public interest in keeping it 
confidential. “Where there is a strong showing of neces- 
sity, the claim of privilege should not be lightly accepted, 
but even the most compelling necessity cannot overcome 
the claim of privilege if the court is ultimately satisfied 
that military secrets are at stake.” 345 U.S. at 11. In the 
particular case before it, the Court held that it was ob- 
vious from the circumstances that there was a reasonable 
danger that the accident investigation report would con- 
tain references to the secret electronic devices while the 
plaintiffs’ need for the information was slight, since the 
United States had agreed to allow the surviving crew 
members to give testimony and plaintiffs might be able to 
prove negligence through that testimony. Under these 
circumstances the Court ruled that the claim of privilege 
should have been upheld without more and that the dis- 
trict court erred in imposing a sanction against the United 
States for its refusal to produce the documents for in 
camera inspection. 

The principles announced in Reynolds have been ap- 
plied by the lower courts to all claims of executive privi- 
lege, whether dealing with military secrets or with other 
kinds of information. See Carl Zeiss Stiftung v. V. E. B. 
Carl Zeiss, Jena, 40 F.R.D. 318, 324 (D.D.C. 1966), 
aff'd on the opinion below 384 F. 2d 979 (D.C. Cir.), 
cert. denied 389 U.S. 952 (1967); 8 Wright & Miller, 
Federal Practice and Procedure: Civil 170-172 (1970). 
The courts have been circumspect in substituting their 
judgment for that of the executive officer, or in calling 
for in camera inspection. There are cases in which they 
have ruled in favor of production, id. at 169 n. 23, but 
none of those cases involve a Presidential claim of the 
privilege with its obvious special considerations. And, at 
the risk of repetition, it is worth repeating that in no case 
has a court used compulsory process or the contempt 
power to require production of information that the court 
thinks ought to be produced, either for the parties or for 
the court in camera. Refusal to comply with a court’s de- 
cision that information ought to be produced has other 
adverse consequences to the government’s position in the 
litigation but the information itself remains confidential 
if the executive determines that the public interest requires 
this resolution. 

Although there may be instances where court scrutiny 
is appropriate, a different question is presented in cases 
involving intragovernmental confidential communica- 
tions. Here the privilege takes on a virtual immunity from 
inquiry. The judiciary, the courts declare, is not author- 
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ized “to probe the mental processes” of an executive or 
an administrative office. Morgan v. United States, 304 
USS. 1, 18 (1938). This rule forecloses investigation into 
the methods by which a decision was reached, United 
States v. Morgan, 313 U.S. 409, 422 (1941), the matters 
considered, Fayerweather v. Ritch, 195 U.S. 276, 306- 
307 (1904), the contributing influences, Chicago, B @ O 
Ry. Co. v. Babcock, 204 U.S. 585, 593 (1907), or the 
role played by the work of others, Kaiser Aluminum & 
Chem. Corp. v. United States, 157 F. Supp. 939, 946-947 
(1958) (per Reed, J.)—results demanded by exigencies 
of the most imperative character. No judge could tolerate 
inquisition into the elements making up his decision— 
indeed “public examination of a judge would be destruc- 
tive of the judicial responsibility’”—and by the same doc- 
trine “the integrity of the administrative process must be 
equally respected.” United States v. Morgan, 313 U.S. 
409, 422 (1941). Equally sound reasons dictate that a 
protection no less extensive be afforded the processes by 
which a President’s responsibility for decision-making and 
policy formulation, legal or otherwise, are discharged. 

In the present case, there is no showing whatever of 
necessity for production of the recordings except for the 
conclusory statement in the Petition for an Order to 
Show Cause that the recordings “are relevant and im- 
portant evidence in the Grand Jury’s investigation.” Here, 
as in the Reynolds case, testimony of those who partici- 
pated in these meetings has been made available, because 
of the President’s disclaimer of executive privilege with 
regard to testimony by his aides concerning possible crim- 
inal conduct or discussions of possible criminal conduct 
in the matters presently under investigation. Much other 
evidence, both documentary and testimonial, is available 
to the Special Prosecutor, including a significant amount 
of material furnished him by the President. Doubtless the 
Special Prosecutor would like to have the recordings to 
test their consistency with testimony now being given by 
participants in the conversations that were recorded. 
Doubtless the plaintiffs in Reynolds would have liked to 
have had the contemporaneous statements of the survivors 
of the crash, as well as the report of the Air Force investi- 
gation, to test their consistency with the testimony later 
made available from the survivors, That was not enough 
to justify even in camera inspection in Reynolds. It is 
not enough here, particularly when the circumstances 
here show that the recordings involved are of confidential 
conversations with the President of the United States, 
material raising the strongest possible claim of privilege. 

Whatever may be the case with a department head, as 
in the Reynolds case, it is not appropriate for the courts 
to purport to weigh a claim of privilege by the President 
himself. Since the courts are without power to compel 
compliance with a decision overruling a claim of priv- 
ilege by the President, any consideration by the courts 
would be a meaningless issue. 


By the constitution of the United States, the President is in- 
vested with certain important powers, in the exercise of which 
he is to use his own discretion, and is accountable only to his 
country in his political character and to his own conscience. 


Marbury v. Madison, 1 Cranch (5 U.S.) 137, 165 
(1803). Again in Kendall v. United States ex rel. Stokes, 
12 Pet. (37 U.S.) 524 (1838), the Court distinguished 
between requiring a department head to do a purely 
ministerial act and requiring the President to act in a 
matter within his discretion. It said of the President, at 
610, that “‘as far as his powers are derived from the con- 
stitution, he is beyond the reach of any other department, 
except in the mode prescribed by the constitution through 
the impeaching power.” 

The issue was squarely presented in Mississippi v. John- 
son, 4 Wall. (71 U.S.) 475 (1867). The Court there re- 
fused to entertain a bill seeking to enjoin President An- 
drew Johnson from enforcing the Reconstruction Acts. 
In his argument in that case Attorney General Stanbery 
discussed the Marbury and Kendall cases and noted that 
the writs sought in those cases ran only against cabinet 
officers rather than against the President himself. He 
pointed out that if a cabinet officer could be imprisoned 
for contempt for disobedience of a court order, his duties 
could be performed by a deputy or a new member of the 
cabinet could be appointed. If, however, the President 
were to be imprisoned for contempt, he would be disabled 
from performing his constitutional duties, though he 
would still, in the absence of impeachment, retain the 
office. 4 Wall. at 489-490. 

The Supreme Court ruled that it had “no jurisdiction of 
a bill to enjoin the President in the performance of his 
official duties.” 4 Wall. at 501. As one of the reasons 
for this conclusion, it had noted: “Suppose the bill filed 
and the injunction prayed for allowed. If the President 
refuse obedience, it is needless to observe that the court 
is without power to enforce its process.” 4 Wall. at 500- 
501. At another point it said: 

An attempt on the part of the judicial department of the gov- 
ernment to enforce the performance of such duties by the 
President might be justly characterized, in the language of 


Chief Justice Marshall, as “an absurd and_ excessive 
extravagance.” 


4 Wall. at 499. 


In the light of these precedents Attorney General 
Moody was clearly right when he ruled that “it seems clear 
that while a subpoena may be directed against the Presi- 
dent to produce a paper, or for some other purpose, in 
case of his refusal to obey the subpoena, the courts would 
be without power to enforce process.” 25 Op. Atty. Gen. 
326, 330-331 (1905). 

The commentators have agreed. The then-Executive 
Editor of the Washington Post, an outspoken critic of 
executive privilege, says: “That the President himself en- 
joys practical immunity from the enforcement of legal 
process in wide areas must be acknowledged.” Wiggins, 
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Government Operations and the Public’s Right to Know, 
19 Fed. B.J. 62, 74 (1959). See also 8 Wigmore, Evi- 
dence, § 2370 (McNaughton rev. 1961), suggesting that 
the executive may be under a testimonial duty to be 
a witness. He regards this as a different question from 
whether compulsory process can issue to enforce that duty 
and says: “That the enforcement of the duty is constitu- 
tionally impossible is still consistent with its existence.” 

This is not to suggest that the courts are powerless in 
the face of executive refusals. In civil litigation to which 
the United States is a party, sanctions other than con- 
tempt are available for failure to produce material that 
the court thinks not privileged. Thus in O’Neill v. United 
States, 79 F. Supp. 827, 830 (E.D. Pa. 1948), the court 
recognized that because of “the separateness and mutual 
independence of the three coordinate branches of the 
government,” compulsory process or contempt against the 
Attorney General would be barred, but held that under 
Civil Rule 37 other sanctions could be imposed that might 
cause procedural disadvantages to the United States or 
even cause it to lose its case. Indeed, this was the sanction 
applied by the lower courts in the Reynolds case itself, and 
it would have been the appropriate sanction had not the 
Supreme Court determined that the claim of privilege was 
so compelling that it was error to order in camera inspec- 
tion. Both the District Court and the Court of Appeals 
had held that the appropriate sanction, after the govern- 
ment refused to comply with a court order to produce 
documents for in camera inspection, was to rule that the 
facts on negligence would be taken as established in plain- 
tiffs’ favor. See United States v. Reynolds, 345 U.S. 1, 
5 (1953). Even with regard to department heads the 
courts can neither compel production of documents nor 
punish the department head for contempt. 8 Wigmore, 
Evidence § 2379, at 815 (McNaughton rev. 1961); 4 
Moore, Federal Practice par. 26.61 [5. —1], at 26-287 
(2d ed. 1970). The immunity of the President from com- 
pulsory process is even clearer than that attaching to de- 
partment heads. 

As has been pointed out earlier in this brief, the prac- 
tice in criminal litigation is similar. The court may re- 
quire the government to choose between producing 
documents or damaging its chances for a successful prose- 
cution, but the court cannot require that the documents be 
produced nor can it even require that they be submitted 
for in camera inspection. 

The motion of the Special Prosecutor asks the Court 
to compel the President of the United States to produce 
material that he has determined that the public interest 
requires be kept confidential. It thus asks the Court to 
substitute its judgment for that of the President on a mat- 
ter entrusted to the President by the Constitution, and 
calls for the Court to issue an order of a sort that the 
Judicial Branch lacks power to enter against the Presi- 
dent of the United States. 


CONCLUSION 


The result for which we have argued is supported by 
such precedent as exists. It is supported by premises that 
are, and have always been, at the heart of our Constitu- 
tional system. It is supported by the unvarying practice 
of 184 years. It is supported finally, and most importantly, 
by the consequences that would follow if any other result 
were to be reached. 

Were it to be held, on whatever ground, that there is 
any circumstance under which the President can be com- 
pelled to produce recordings or notes of his private con- 
versations, from that moment on it would be simply im- 
possible for any President of the United States to function. 
The creative interplay of open and spontaneous discussion 
is essential in making wise choices on grave and important 
issues. A President would be helpless if he and his advisers 
could not talk freely, if they were required always to guard 
their words against the possibility that next month or 
next year those words might be made public. The issue 
in this case is nothing less than the continued existence 
of the Presidency as a functioning institution. 

For all of the foregoing reasons, the motion of the 
Special Prosecutor should be denied. 


Respectfully submitted, 

LEONARD GARMENT 

J. Frep BuzHarpT 

CuHar_Les ALAN WRIGHT 

Douctas M. PARKER 

Rosert T. ANDREWS 

THomas P. Marinis, Jr. 
The White House, 
Washington, D.C. 20500, 

Attorneys for the President. 

August 7, 1973. 


NOTE: Copies of the brief were made available by the White House 
Press Office. 


President’s Committee on 
Mental Retardation 


Announcement of Appointment of Seven Members of 
the Committee. August 7, 1973 


The President today announced the appointment of 
seven persons as members of the President’s Committee 
on Mental Retardation for terms expiring May 11, 1976. 
They are: 

N. Lorraine Breese, of Dearborn, Mich., director of the Office of 
Consumer Affairs, State of Michigan, and member, Michigan 
Association for Emotionally Disturbed Children, Lansing, 
Mich. Mrs. Beebe is being reappointed. 


Tuomas J. Mesxit1, Governor of Connecticut. He succeeds Jean 
Rockefeller, whose term has expired. 
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Micwaet R. Garpner, of Washington, D.C., president of Michael 
Gardner Associates. He succeeds Clair Burgener, whose term 
has expired. 

Henry VANZANDT Coss, of Vermillion, S. Dak., vice president for 
academic affairs and acting dean of the Graduate School, Uni- 
versity of South Dakota. He succeeds Donald Fox, whose term 
has expired. 

Lawrence A. Kang, Jr., of Cincinnati, Ohio, attorney. Mr. Kane 
is being reappointed. 

Wiruiam B. Rosertson, of Roanoke, Va., special assistant to the 
Governor of Virginia. Mr. Robertson is being reappointed. 
Lioyp E. Raper, Sr., of Oklahoma City, Okla., director of the 
Oklahoma State Department of Public Welfare. Mr. Rader is 

being reappointed. 

The President’s Committee on Mental Retardation 
consists of the Secretary of Health, Education, and Wel- 
fare, the Secretary of Labor, the Director of the Office of 
Economic Opportunity, and 21 members appointed by 


the President for terms of 3 years. 

The Committee was established by Executive Order 
11280 of May 11, 1966, to advise the President on what 
is being done for the mentally retarded; to recommend 
Federal action where needed; to promote coordination 
and cooperation among public and private agencies; to 
stimulate individual and group action; and to promote 
public understanding of the mentally retarded. 


Disaster Assistance for New Jersey 


Announcement of Disaster Declaration and 
Authorization of Federal Assistance Following 
Storms and Flooding. August 7, 1973 


The President today declared a major disaster for the 
State of New Jersey as a result of severe storms and flood- 
ing, beginning on August 1, which caused serious damage 
to public and private property. The President’s action 
will permit the use of Federal funds for relief and recovery 
efforts in designated areas of the State. 

Federal assistance from the President’s Disaster Relief 
Fund will consist primarily of debris removal and the re- 
pair or restoration of damaged or destroyed public facili- 
ties, including roads, bridges, sewer and water systems, 
and public utilities. The President’s declaration will also 
permit the Federal Government to provide temporary 
housing accommodations for families whose homes were 
destroyed or seriously damaged and make disaster unem- 
ployment assistance available to eligible individuals. Low- 
interest-rate disaster loans will be made available by the 
Small Business Administration under the authorities of 
Public Law 93-24. 

Federal relief activities in New Jersey will be coordi- 
nated by the Federal Disaster Assistance Administration, 
Department of Housing and Urban Development, under 
the direction of Administrator Thomas P. Dunne. Mr. 
Dunne will designate the specific areas within the State 


eligible for Federal assistance, based upon Federal and 
State damage assessments. 


Mr. Thomas R. Casey, Regional Director for Federal 
Disaster Assistance, HUD Region 2, will be designated as 
the Federal Coordinating Officer to work with the State 
in providing Federal disaster assistance under the Dis- 
aster Relief Act of 1970, Public Law 91-606. 


Legacy of Parks Program 


Announcement of Transfer of 19 Parcels of Land for 
Park and Recreation Use Under the Program. 
August 8, 1973 


The President today announced that 19 additional par- 
cels of surplus Federal land will be made available for 
park and recreation use under the Legacy of Parks pro- 
gram. This program was inaugurated March 1, 1971, 
with the cost-free transfer of $1.1 million worth of Federal 
property to the county of Nassau, New York. 

The 19 properties, located in 14 States and the Virgin 
Islands, total 1,529 acres and have an estimated market 
value of $1,150,000. Today’s announcement brings to 
345 the number of properties transferred to local govern- 
ments in all 50 States, the District of Columbia, the Com- 
monwealth of Puerto Rico and the Virgin Islands, under 
the program. These 345 properties total 57,350 acres and 
have an estimated market value of $158,926,676. 

Included in the 19 properties are three in California, 
one in Colorado, Florida, Kansas, Michigan, two in Mon- 
tana, one in New Jersey, New York, Ohio, Oklahoma, 
Oregon, two in Texas, one in Vermont, the Virgin Islands, 
and Washington. 


NOTE: The release also included a list and description of the lands 
to be transferred. 


Department of the Navy 


Announcement of Intention To Nominate Joseph T. 
McCullen, Jr., To Be Assistant Secretary for 
Manpower and Reserve Affairs. August 8, 1973 


The President today announced his intention to nomi- 
nate Joseph T. McCullen, Jr., of Bethesda, Md., to be 
Assistant Secretary of the Navy for Manpower and Re- 
serve Affairs. He will succeed James E. Johnson, who has 
resigned effective upon a date to be determined. 

From 1971 to 1972, Mr. McCullen served as Executive 
Director of the President’s Commission on Personnel 
Interchange, and since 1972 he has been a Staff Assistant 
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on the White House Staff, working in the executive search 
for Cabinet and sub-Cabinet appointees. From 1965 to 
1971, Mr. McCullen was senior vice president and partner 
of Spencer Stuart and Associates, management consult- 
ants. From 1961 to 1964, he was manager, planning and 
acquisitions analysis, Merck and Co. (Quinton Div.). 

He was born on March 15, 1935, in Philadelphia, Pa. 
Mr. McCullen received his B.A. from Villanova Univer- 
sity in 1957 and during 1959-60 studied at Johns Hopkins 
University. He served in the U.S, Naval Reserve in 1953, 
and from 1958 to 1961 he served as an officer in the U.S. 
Army. 

Mr. McCullen is married to the former Eleanor 


Houder. They have two children and reside in Bethesda, 
Md. 


Combined Federal Campaign 


The President’s Memorandum for the Heads of 
Departments and Agencies. August 8, 1973 


I am pleased to announce that the Honorable Caspar 
W. Weinberger, Secretary of Health, Education, and Wel- 
fare, has agreed to serve as chairman of the Combined 
Federal Campaign for the National Capital Area this 
fall. 

This campaign, which begins in September, will com- 
bine into a single drive the solicitation efforts of the United 
Givers Fund, the National Health Agencies and the Inter- 
national Service Agencies. In this one drive we will be 
seeking to do our share to meet the needs of more than 
150 local, national, and international health, welfare, and 
social service agencies. 


These organizations deserve our wholehearted support. 
Working together through the Combined Federal Cam- 
paign we can provide that support and help our neighbors 
and friends who have special needs. For those in need, the 
voluntary agencies are a beacon of hope, and oftentimes 
the only source which can provide the needed assistance. 

Through the Combined Federal Campaign, Federal 
personnel are offered a unique opportunity to help per- 
sons in our community, in our Nation, and in overseas 
lands by one gift once a year, a pledge made particularly 
easy by the availability of voluntary payroll deductions. 

I request that you serve personally as chairman of the 
combined campaign in your organization and appoint 
one of your top assistants as your vice chairman. Please 
advise Secretary Weinberger of the person you designate 
as vice chairman. 


I know that we will have your full support in this 
endeavor, and I hope you will commend the campaign 


973 


with its payroll deduction feature to Federal employees 
and military personnel in your organization. 


RicHarp Nixon 


Fuel Allocation Programs 


Statement by John A. Love, Assistant to the President 
and Director of the Energy Policy Office, on the Current 
Fuel Situation and Mandatory Fuel Allocation 
Programs. August 9, 1973 


INTRODUCTION 


During my first 3 weeks at the White House, my efforts 
have been dedicated almost exclusively to examining and 
solving our current fuel problems. I have been studying 
the different ways to deal with actual and potential short- 
ages and dislocations to the industry and our economy. 

Of course, the shortage problem must be examined in 
the total context of energy problems and solutions. In his 
energy pronouncements of April 18 and June 29, the 
President set forth the framework for dealing with all 
aspects of the energy challenge. Consistent with the thrust 
of those policy statements, I have tried at all times to keep 
the petroleum situation in its proper perspective and to 
consider the various government policies that impact on 
this one problem. To do otherwise is to fall victim to the 
“‘jigger with this then tinker with that” syndrome rather 
than to delineate and solve the overall problem. 

I have carefully reviewed our current voluntary fuel 
allocation system. I do not believe that it has solved all of 
our problems. But I am impressed by the fact that it has 
done significant good and has generally met the needs of 
the American people. I am particularly impressed by the 
performance of the petroleum industry in providing ade- 
quate supplies of gasoline by operating the Nation’s refin- 
eries at unprecedented levels of output. While I believe 
the voluntary program has been a positive factor, I am 
concerned about the difficulties being experienced by some 
independent sectors of the industry. 

However, I am not convinced that the shortcomings of 
the voluntary allocation system can best be corrected by 
adopting a mandatory fuel allocation system. There are 
a number of alternative steps which I believe should be 
taken first. I am proposing a course of action that I be- 
lieve can best solve our current problems. If new problems 
arise, we may take additional actions. Present concern 
about our short-range fuel problems falls into two broad 
categories. 

First, how do we deal with shortages of fuel to con- 
sumers, industry, transportation, farming, and govern- 
ment? 
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Second, how do we protect the independent fuel busi- 
nessman who is experiencing difficulty in getting supplies? 

There definitely is some overlap between these two 
problems, because consumers and wholesale purchasers 
in certain areas of the country have been predominantly 
served by the independent sector of the industry. How- 
ever, the problems are largely separable and can, to a large 
extent, be dealt with separately. 

In my consultations with representatives of the public, 
industry, and Congress, I often found mandatory alloca- 
tion schemes viewed as a panacea for an expected short- 
age of fuels. They are clearly not that. Allocation schemes 
do not dampen demand; they do not increase supply. 
They may, in fact, reduce supply. They simply shift any 
actual shortage from one user to another. They do not 
ration end users. If we are to deal with the question of an 
actual shortage, we need to take more fundamental and 
direct steps that increase usable suppliers or reduce de- 
mand. Such steps in the short term include a review of 
Federal and State environmental regulations to consider 
possible adjustments that might permit increased use of 
coal and more easily available high sulphur oil, change in 
price controls to encourage imports, and programs to re- 
duce demand. In the long run, the President has directed 
and recommended a number of actions to both increase 
supplies and reduce demand. 

With regard to equitable distribution within the fuel 
industry, we must insist—we do insist—on fair play by all 
members. A mandatory system is one way of forcing allo- 
cation based on some earlier and possibly more equitable 
distribution pattern. However, no base period will serve 
all independents equally well, and there is considerable 
debate over what is an appropriate period. Allocation 
systems do provide independent businessmen with sup- 
plies—but they do so by forcing a rigidity in the market 
by making it conform to the Nation’s needs in a prior 
period. 

The world, however, is changing. Natural gas curtail- 
ment will affect some regions more than others. Industrial 
use of fuels varies, and some sectors of the Nation are 
aggressively trying to develop while others are stabilized. 
Weather patterns across our Nation will be different from 
last year’s. We are asking for problems if we attempt to 
impose a rigid system, based on past fuel distribution. 
Therefore, in attempting to assist the independent sector 
of the market, we may soon find ourselves with a Federal 
bureaucracy and a detailed program of tight government 
control submerged in exceptions to the historical supply 
problems, requests for priority consideration, and major 
changes in regional demand. 

Traditionally, we have relied upon the Department of 
Justice and Federal Trade Commission to ensure that the 
independent or small businessman is protected against 
unfair competitive practices. I believe we should continue 
to rely on the efforts of these two agencies, rather than to 


complicate the overall policy problem and the workings 
of the system.: 


CurRRENT SITUATION 


This summer’s gasoline supply has turned out to be 
more adequate than most imagined last spring. The indus- 
try has made a major and successful effort to meet our 
growing demands. As with gasoline last spring, our pres- 
ent projections for this winter’s heating oil supplies cause 
us some concern. Our inventories of home heating oil are 
approximately 8 million barrels higher than they were last 
year at this time, and we are confident that our refineries 
have or will begin immediate increased production of 
home heating oil. While we are in a comparatively better 
supply situation nationally than we were last year, last 
year’s inventory situation was not good, and this year we 
can expect increased demand, due to both normal growth 
and possible reductions in the availability of natural gas 
and environmentally acceptable coal or residual fuel. 
Thus, demand this year may be up to a greater extent 
than inventories. 

If all goes well, we should be able to avoid serious short- 
ages. More precisely, the supply situation will be close but 
adequate, if we have normal winter weather, continued 
high refinery output, and imports comparable to last year’s 
peak level; the situation may be serious if we experience a 
severely cold winter, regardless of our success in produc- 
tion and imports. 

Prior to discussing the other actions we are taking at 
this time, I would like to point out a particularly difficult 
problem we are having with one fuel—propane. Propane 
represents a very small fraction of our national fuel sup- 
plies, only about -3 percent. However, it is critical to cer- 
tain needs such as drying of crops, heating of rural 
residences and trailers, and some industrial processes. Pro- 
pane has many of the same qualities of natural gas, the 
most important of which is that it is clean-burning. Un- 
fortunately, with our declining production of natural gas, 
there has been considerably greater demand on our rela- 
tively limited supplies of propane, as many consumers 
must have a gaseous, clean-burning fuel. Secretary Morton 
currently has a study underway to determine what our 
current and expected supply situation is on this critical 
fuel. This is the only fuel actually in critically short supply 
at this time. We may take separate and appropriate 
actions to ensure equitable distribution of propane. 


CurRENT ACTIONS 


To deal with our current problems and possible future 
shortages we are taking a number of major actions. 

First, I would like to emphasize that this Administra- 
tion still fully supports the voluntary allocation program 
which was initiated on May 10. Hearings were conducted 
under the auspices of the Oil Policy Committee during 
June. As a result of these hearings, we are considering 
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changing the current base period utilized in the voluntary 
program. We have two specific proposals relevant to the 
base period. They will be published in the next few days 
in the Federal Register, as part of a possible mandatory 
allocation program which I will discuss next. We invite 
comments on these proposals, or other suggestions, as 
applicable to the current voluntary program. We believe 
the voluntary program can function effectively and can 
be improved. We ask for continued, and in fact renewed, 
industry support of the voluntary allocation program. 

Second, we are publishing this week in the Federal 
Register a draft mandatory allocation program for petro- 
leum and petroleum products. We are not now planning 
to implement a mandatory program at any specific time 
in the foreseeable future. We are attempting to develop 
the best program, however, in recognition that circum- 
stances in the future may at some time require such a 
program. We have been working intensely with repre- 
sentatives of the involved Government departments to 
develop a workable mandatory allocation system. We have 
examined a great number of major options and probably 
hundreds of variations on these options. The program 
which we have at present represents the most feasible and 
practical system which we have been able to develop to 
date. The program attempts to provide equitable treat- 
ment for all involved parties, particularly the independent 
refiners, wholesalers, and marketers. In spite of our best 
efforts, this program, as all other mandatory programs, 
has, I believe, significant flaws both philosophically and 
practically. I believe that this or any other mandatory 
program runs the very great risk of reducing, not increas- 
ing, the available supplies of fuels. 

In designing the proposed mandatory program, we have 
attempted to ensure that shortages are equitably spread 
and that certain of the Nation’s priority needs are met. 
Because of the necessary complexity and breadth of the 
program, and because many of the participants will desire 
a disproportionate share of the available fuel supplies in 
times of shortage, I predict that the majority of partici- 
pants will be dissatisfied and that considerable debate will 
rage over many of the details. I welcome this debate for it 
will give the public the opportunity to consider many of 
the problems which we in the executive branch have been 
dealing with over the past several months in attempting 
to devise a mandatory allocation system. I welcome con- 
structive and meaningful criticism and suggestions for 
improvement. 

Third, I have asked the Office of Management and 
Budget, as part of their management function, to create 
and coordinate an interagency task force to evaluate com- 
ments on the allocation programs. OMB will transmit the 
results of that task force study to me by September 21. 

Fourth, I recognize that the Government faces a deli- 
cate balance in the objectives of price stabilization and 
adequate supply for our Nation’s needs. I have urged the 


need for price controls which fully recognize the need for 
increased supply. An announcement will be made tomor- 
row on the final Phase IV rules. I believe that the new 
rules will facilitate increased imports of both crude oil and 
products, as well as increased domestic production, while 
meeting the President’s economic goals for Phase IV. The 
regulation will give special attention to meeting the prob- 
lems of heating oil for this winter and to help ensure that 
heating oil needs for the Nation will be met. 

Fifth, we are currently involved in intensive study to 
better predict the available fuel supplies and possible 
shortages this winter and next summer. This study is being 
conducted by the Department of the Interior. We shall 
make this information available to all levels of govern- 
ment and to the public no later than September 15, 1973. 

Sixth, the Office of Management and Budget is coordi- 
nating an interagency study to examine the possible con- 
flicts between our energy goals and our environmental 
goals, specifically the implications of some State regula- 
tions on the sulphur content of fuels. The President and I 
are strong advocates of meeting our environmental goals. 
We sincerely hope that we will not need to even slacken 
our pursuit of these goals. However, it is also our responsi- 
bility to provide adequate supplies of energy and thus our 
responsibility to examine the interrelationships of these 
two complicated and often interwoven sets of goals. We 
expect that this study will be completed this fall. 

Seventh, we are considering action, within the con- 
straints of the Clean Air Act, which will prohibit, as a 
temporary measure, utilities and industrial firms with 
large boilers from further switching from coal to petro- 
leum or petroleum products, or from residual fuels to home 
heating fuels, except as necessary to meet primary air 
quality standards. In addition, we are examining regula- 
tions that would prohibit any increase in the quantity of 
distillates (home heating fuels) blended into residual fuel 
oils for the primary purpose of lowering the sulphur 
content, or the importation of fuels made through such 
blending, except where absolutely necessary for meeting 
primary standards. Current use of blending to meet pri- 
mary standards would be continued, although we encour- 
age a return to coal and nonblended residual fuel oil 
where possible. These would be temporary actions, which 
we believe may be necessary to increase the supply of dis- 
tillates for use in residual, commercial, and industrial 
applications. 

Eighth, I am concerned over the plight of some inde- 
pendent members of the petroleum industry. Although 
I am aware of no specific instances of intentional discrim- 
ination and personally do not believe that the oil industry 
conspired to raise prices, increase shortages, or disadvan- 
tage any segment of the market, I am concerned that there 
have been problems during this difficult period, and I 
intend to do all in my power to ensure that fairplay pre- 
vails, both under the letter and the spirit of the law. 
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CoNCLUSION 


In conclusion, we are extremely wary of the ramifica- 
tions and potential risks of a mandatory petroleum alloca- 
tion system and do not believe that the current supply 
situation or other industry problems warrant use of such 
a system as a remedy at this time. We are moving to 
provide better information to all decisionmakers and to 
alleviate some of the current supply and distribution prob- 
lems. We are hopeful that we will have greater success 
with the current voluntary allocation program and that 
the Congress and the American people will support us in 
this course of action. 

I would like to reiterate that allocation systems only 
redistribute available supplies. There is little hope that 
these systems will in fact increase supplies. On the other 
hand, the President has proposed a major energy program 
in his message of April 18 of this year and followed up 
this message with a series of additional announcements 
on June 29. 

We in the executive branch are moving forward in our 
actions to reduce consumption and to provide increased 
supplies from production on the Outer Continental Shelf, 
from shale oil, from coal, and from nuclear power. We 
need the help of the Congress, however, to correct some 
gross imbalances. Specifically, I believe that the situation 
with natural gas merits immediate attention. It is greatly 
aggravating our current and projected petroleum and 
propane shortages. I believe that the President’s legisla- 
tion to competitively price new supplies of natural gas will 
greatly alleviate these problems. I encourage the Con- 
gress to resolve this issue along with those of surface min- 
ing, of deepwater ports, powerplant siting. We do have 
adequate supplies of fossil fuels available to us to avert 
these problems in the future. We can maintain our im- 
ports at a reasonable level. We must work together— 
the American people, the Congress, and the executive 
branch—to formulate this policy and to develop these 
programs immediately. 


Agriculture and Consumer 


Protection Act of 1973 


Statement by the President Upon Signing the 
BillIntoLaw. August 10, 1973 


Today I am approving the Agriculture and Consumer 
Protection Act of 1973, which sets our national farm 
policy for the next 4 years. 

This law represents a realistic compromise between the 
Congress and the Administration on a number of im- 
portant economic issues. Though it falls short of the high 
standatds I have set for reforming farm legislation and 


eventually moving the Government out of agriculture, it 
does provide a constructive framework for encouraging 
the expansion of farm production. 

As consumers, Americans are the most fortunate people 
in the world. Our farmers and ranchers have traditionally 
provided us with a plentiful supply of the best food and 
fiber in the history of mankind. Their importance to our 
economy—and their right to share fully in the fruits of 
that economy—cannot be denied. 

In the current period of unprecedented demand for 
farm commodities, it is essential to provide expanded pro- 
duction by allowing farmers the freedom to make produc- 
tion decisions. The bill I am signing today continues the 
system of Government participation in farm production 
but does so in a way which will ensure administrative 
flexibility and thus encourage larger supplies of farm 
goods. 

The effect of this bill is to set up a new system of price 
guarantees for American farmers, It means that our farm- 
ers can expand production during the current period of 
worldwide food and fiber shortages without fear of a 
serious drop in farm income. Thus, it will encourage full 
production and dampen inflationary pressures without 
risking a market disaster for America’s farm families as 
they respond to new demands. 


This new agriculture law establishes target prices for 
farm commodities. But these target prices are significantly 
below present market prices and thus will not inhibit our 
efforts to stabilize food prices for consumers. Indeed, this 
law should help in our battle against inflation by en- 
couraging American farmers to produce at full capacity. 
The cost to taxpayers of Government payments to farmers 
will be reduced and in some cases eliminated during pe- 
riods of strong demand and high prices such as we are 
now experiencing. 

But even as we await results under the new act, I have 
taken a number of actions to expand food supplies. These 
include suspension of meat import quotas, relaxation of 
import quotas on nonfat dry milk and cheese, a 20 per- 
cent increase in rice allotments, and release of about 43 
million “set-aside” acres for grain production. Next year 
there will be no set-aside programs for any farm com- 
modities. Thus, we will use the provisions of this act to 
maximize food production in 1974. 


I am asking the Secretary of Agriculture to administer 
the new system in the best interests of both the farmer and 
the consumer and to report to me regularly on its 
effectiveness. 

S. 1888 also provides for several changes in the food 
stamp program including expanded coverage and higher 
benefits, and extends that program through June 30, 
1977. In addition, it restores eligibility for food stamps to 
certain recipients of supplemental security income bene- 
fits, in order to ensure that they will not suffer a loss of 
income under the new system. 


Volume 9—Number 32 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 977 


While it is generally agreed that people should not lose 
benefits in shifting from the present welfare program to 
the Supplemental Security Income program, it is unfortu- 
nate that the Congress has chosen this method of main- 
taining assistance levels. 

H.R. 1, enacted last October, federalized the public as- 
sistance programs for the aged, blind, and disabled under 
the new Supplemental Security Income program. That 
law made recipients of the new Federal benefits ineligible 
for food stamps, but made it possible for such recipients 
to receive cash in lieu of the bonus value of food stamps 
as part of their monthly checks. It was considered prefer- 
able, by the Congress as well as by the Administration, to 
give those in need extra cash, which they could spend ac- 
cording to their needs as they best know them. 

I am willing to accept a temporary return to “in-kind” 
benefits as provided in this act as a stopgap measure, but 
I continue to believe that our long-term goal should be to 
provide income assistance in cash, rather than in food 
stamps or other forms of in-kind assistance that rob the 
individual of the chance to make his own spending 
decisions. 

While I am willing to go along with the restoration of 
food stamp eligibility, the particular device used in this 
bill for achieving that end is highly undesirable and must 
be corrected. In effect, the bill would require the States to 
maintain the records and staff involved in the present wel- 
fare system merely to make the determination of whether 
or not a person is eligible for food stamps, even though 
that system is no longer in use for any other purpose. This 
provision would perpetuate a massively complex eligibility 
determination process. The result would be high admin- 
istrative costs and the potential for great abuse. I will 
shortly propose legislation to correct this serious and costly 
defect. 

I also opposed those provisions of this act which pre- 
clude State approval of loans and grants under the Rural 
Development Act. The effect and intent of precluding 
State participation is once again to centralize decision- 
making authority in the Federal Government rather than 
in the States and localities where it belongs. Though I 
respect the wishes of the Congress on this point and will 
adhere to this legal prescription, I plan to administer these 
new Rural Development Act programs in a way which 
will give the fullest possible consideration to State rural 
development goals and the local priorities expressed in 
those goals. 

Another feature of S. 1888 requires the Secretary of 
Agriculture to continue a program for sharing the costs of 
conservation practices on private lands under the Rural 
Environmental Assistance Program. I stopped funding 
this program in fiscal year 1973 because it supported at 
Federal expense actions which were short-term in nature. 
Fortunately, this new act provides that the practices sup- 


ported be of a permanent nature and subject to contrac- 
tual agreement for maintenance up to 25 years. I will 
ask the Secretary of Agriculture to use this reformed and 
improved approach in lieu of the former program. 

Finally, this act authorizes a forestry incentives pro- 
gram to encourage the increased production of timber on 
small tracts of private lands. I will ask the Secretary of 
Agriculture to use this authority for experiments to deter- 
mine the most cost-effective methods for carrying out 
commercial forestry on small tracts. 


On balance, the Agriculture and Consumer Protection 
Act of 1973 provides that the farmer will receive most of 
his income in the marketplace, a goal underscored in my 
radio address last February. Because foreign and domestic 
markets for farm commodities are expanding, the Ameri- 
can taxpayer will be a direct beneficiary of these new pro- 
grams. This new law is good for the consumer, good for 
our growing domestic economy, and heipful to our foreign 
trade balance. 

Our Nation has been blessed with a great ability to meet 
its food and clothing needs. The bill I sign today will help 
American agriculture continue to meet our growing needs 
in the most productive and economical way possible. 


NoTE: As enacted, the bill (S. 1888) is Public Law 93-86, approved 
August 10, 1973. 


Digest of Other 
White House Announcements 


Following is a listing of items of general interest which 
were announced to the press during the period covered by 
this issue but which are not carried elsewhere in the issue. 
Appointments requiring Senate approval are not included 
since they appear in the list of nominations submitted to 
the Senate, below. 


August 6 


In a ceremony in his Oval Office, the President signed 
into law the Crime Control Act of 1973 (H.R. 8152). 

The President met at the White House with Chester 
Robert Lane who has been designated as Executive Secre- 
tary of the Federal Property Council. 

The President met at the White House with Brig. Gen. 
Richard L. Lawson, USAF, who has been assigned as 
Military Assistant to the President. 

The President greeted White House interns who were 
meeting with Counsellor to the President Anne Armstrong 
in the Roosevelt Room at the White House. The President 


thanked them for their work at the White House during 
the summer. 
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The President accepted the resignation of John E. 
Ingersoll as U.S. Representative on the Commission on 
Narcotic Drugs of the United Nations Economic and 
Social Council. 

The President accepted, with regret and with deep 
appreciation for his many outstanding contributions, the 
resignation of E. L. Stewart, Jr., as Federal Cochairman 
of the Ozarks Regional Commission. 


August 7 


The President announced the appointment of William 
H. Press as a member of the National Capital Planning 
Commission for the term expiring April 30, 1979. The 
President also announced the designation of Mr. Press as 
Chairman of the Commission. 

The President accepted with regret the resignation of 


Robert Foster Corrigan as United States Ambassador to 
Rwanda. 

The President directed the Secretary of Labor to certify 
as eligible for adjustment assistance under the Trade Ex- 
pansion Act of 1962 former employees of the Buffalo, 
N.Y., plant of General Electric Co. 

The President met with Vice President Spiro T. Agnew 
in the President’s office in the Old Executive Office 
Building. 

August 10 


The President announced the appointment of two per- 
sons as members of the Advisory Council on Historic 
Preservation for terms expiring February 28, 1978. They 
are: Beula C. Nunn, of Lexington, Ky., and John A. May, 
of Aiken, S.C. 
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CHECKLIST OF WHITE HOUSE 
PRESS RELEASES 


Listed below are releases of the Office of 
the White House Press Secretary during the 
period covered by this issue which have not 
been included in the issue. 


Released August 6, 1973 
Fact sheet: Crime Control Act of 1973 


Released August 9, 1973 


Energy Policy Office proposed program for 
crude oil, refined petroleum products and 
liquified petroleum gas: mandatory fuel 
allocation 

News briefing: on fuel allocation programs— 
by John A. Love and Charles DiBona, Di- 
rector and Deputy Director, Energy Policy 
Office 


Released August 10, 1973 


Fact sheet: Agriculture and Consumer Pro- 
tection Act of 1973 (S. 1888) 

News briefing: on the President’s statement 
on the Agriculture and Consumer Protec- 
tion Act of 1973—by Earl L. Butz, Secretary, 
Carroll G. Brunthaver, Assistant Secretary 
for International Affairs and Commodity 
Programs, and Clayton Yeutter, Assistant 
Secretary for Marketing and Consumer 
Services, Department of Agriculture 
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NOMINATIONS SUBMITTED 
TO THE SENATE 


The following list does not include promo- 
tions of members of the Uniformed Services, 
nominations to the Service Academies, or 
nominations of Foreign Service officers. 


Submitted August 9, 1973 

JOSEPH T. MCCULLEN, JR. of Maryland, to be 
Assistant Secretary of the Navy, vice James 
E. Johnson, resigning. 

LOWELL J. PAIGE, of California, to be an As- 
sistant Director of the National Science 
Foundation, vice Lloyd G. Humphreys, re- 
signed. 

FRED B. Ucast, of Maryland, to be an Asso- 
ciate Judge, Superior Court of the District 
of Columbia, for the term of 15 years, vice 
Robert M. Weston, retired. 

WILLIAM R. BuRKETT, of Oklahoma, to be 
United States Attorney for the Western 
District of Oklahoma for the term of 4 
years (reappointment). 

RIcHARD L. THORNBURGH, of Pennsylvania, to 
be United States Attorney for the Western 
District of Pennsylvania for the term of 
4 years (reappointment). 


Davp J. CANNON, of Wisconsin, to be United 
States Attorney for the Eastern District of 
Wisconsin for the term of 4 years (reap- 
pointment). 

WILLIAM L. MARTIN, JR., of Georgia, to be 
United States Marshal for the Middle Dis- 
trict of Georgia for the term of 4 years 
(reappointment) . 

Harry D. BERGLUND, of Minnesota, to be 
United States Marshal for the District of 
Minnesota for the term of 4 years (reap- 
pointment). 


FRANK M. DULAN, of New York, to be United 
States Marshal for the Northern District 
of New York for the term of 4 years (re- 
appointment). 

FLoypD EUGENE CARRIER, Of Oklahoma, to be 
United States Marshal for the Western Dis- 
trict of Oklahoma for the term of 4 years 
(reappointment) . 

CHRISTIAN HANSEN, JR., of Vermont, to be 
United States Marshal for the District 
of Vermont for the term of 4 years (re- 
appointment). 
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ACTS APPROVED BY 
THE PRESIDENT 


Approved August 6, 1973 


H.R. 8152 Public Law 93-83 
Crime Control Act of 1973. 


Public Law 93-84 
An act to amend the Communications Act 
of 1934, to extend certain authorizations 
for the Corporation for Public Broadcast- 
ing and for certain construction grants for 
noncommercial educational television and 
radio broadcasting facilities, and for other 
purposes. 


Approved August 10, 1973 


Public Law 93-86 
Agriculture and Consumer Protection Act 
of 1973. 


S.J. Res. 144 Public Law 93-85 
Joint resolution to provide for a temporary 
extension of the authority of the Secretary 
of Housing and Urban Development with 
respect to the insurance of loans and mort- 
gages, and for other purposes. 
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